
 Other than court, the only place that lawyers get to 
really “play” being a lawyer is in a deposition. You have a 
small, informal setting, a court reporter and a couple liti-
gants basically being imprisoned and forced to suffer the 
worst in human behavior. Depositions are boring and 
often a waste of time, but what we lose sight of is that 
they are expensive and uncomfortable for clients. 
Whether it is out of boredom, or career insecurity, many 
lawyers cannot help but embarrassing themselves. 
 
Rule Number One: There’s no one to impress. 
 We must keep in mind that there is no judge, no jury 
and few, if anyone, are likely to read the transcript. The 
court reporter has probably seen it all and opposing 
counsel is generally reading the paper or checking emails 
and will not be impressed either. The litigants, probably 
their first real taste of the American justice system may 
be intimidated, but more likely irritated at your behav-
ior. There is no need to be rude or unprofessional. 
 
Rule Number Two: When Defending a Deposition, 
see how long you can go without speaking. 
 Make it a game and challenge yourself. No speaking 
objections, no argument, no trying to “educate” oppos-
ing counsel about the law or the facts of the case. The less 
you speak, the shorter the deposition will last, the more 
money you save your client and the least likely your cli-
ent is to say something that hurts his or her case. When 
defending a deposition, you are not the star of the show. 
In fact, you should not even have a supporting part. You 
are an extra at best. Show that you know the rules by 

keeping quiet. 
 Know that 
your basis for ob-
jecting at a depo-
sition is narrow. 
Unless the ques-
tioning attorney is 
harassing your 
client or infring-
ing upon the attorney client privilege, shut up. Inappro-
priate objections not only add to the cost of litigation, 
but also obstruct the opposing party’s right to the disclo-
sure of evidence. Many attorneys “forget” that virtually 
every objection is preserved for trial. 
 
Rule Number Three: Be professional 
 The most impressive referral an attorney can receive 
is from an opposing party. No matter how good you are, 
no matter how professional you are, you are still not like-
ly to obtain a referral from an opposing party if you are 
rude and obnoxious. It is possible to be professional and 
respectful to the opposing party and the opposing attor-
ney while zealously representing your client. In fact, at-
torneys have the ethical obligation to be professional. If 
you are not going to instruct your client not to answer 
the question simply object to the form and say no more. 
 
Rule Number Four: Make friends, not enemies 
 The object of any deposition is to gather infor-
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By Jason Naimi 
 

As Co-Editor of Nevada Family Law Review (NFLR) with 
Margaret E. Pickard, Esq., we strive to put together an edition of this 
publication that you will find informative and insightful. With a little 
hope, it may even motivate you to choose a topic you feel is important 
to the practice of family law and submit an article that can help us all 
improve the way we practice.   

With that, we have two feature articles in this edition of the 
NFLR. First, Bruce Shapiro, Esq. discusses his Four Simple Rules 
When Defending a Deposition. Mr. Shapiro offers very sound advice 
in how we should conduct ourselves when our clients are deposed.  
Next, Russ Duckworth, CFA, JD, provides his expert insight on 
business valuation. This article is a very informative summary of how 
businesses are appraised in the divorce process.   

We hope you enjoy this Summer edition of the NFLR.  
Remember, you can find past editions like this one on the State Bar of 
Nevada website.   

We also encourage members of the Family Law Section to submit 
articles that may be of interest to family law practitioners in Nevada.  
If interested, please feel free to reach out to us to find out how you 
can contribute to future editions of our publication. 

Have a wonderful summer!  

Jason Naimi is a board certified family law specialist and principal 
of the Standish Naimi Law Group.  Jason also serves as a faculty 
member of the National Family Law Trial Institute and as a mem-
ber of the Executive Council for the Family Law Section of the State 
Bar of Nevada.  He can be reached at 1635 Village Center Circle, 
Suite 180, Las Vegas, Nevada 89134; Telephone: 702-998-9344; 
Email: jason@standishnaimi.com.  
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mation. Intuitively, witnesses are more likely to open up to a 
friendly persona and are likely to be more guarded toward a 
hostile one. Try to put the witness at ease and have a conver-
sation. The information will flow much more smoothly. Save 
the aggressive cross examination for trial. 
 In sum, you cannot “win” a deposition. It is more impres-
sive to be seen and not heard and allow the deposition to be 
completed as soon as possible. 

Bruce I. Shapiro attended the University of Nevada, Las Vegas, 
and received his bachelor’s degree in 1984 and his master’s 
degree in 1986. He graduated from Whittier College School of 
Law in 1990, magna cum laude. He has practiced in family law 
since 1990 and has served as a Domestic Violence Commission-
er, pro tempore, URESA/Paternity Hearing Master, Alternate, 
Municipal Court Judge, Alternate, Judicial Referee, Las Vegas 
Justice Court, Small Claims. Shapiro has written several articles 
in the area of family law and has served on the Nevada Chil-
dren’s Justice Task Force, Clark County Family Court Bench-Bar 
Committee, State Bar of Nevada, Child Support Review Commit-
tee, the State Bar of Nevada Southern Nevada Disciplinary 
Board, State Bar of Nevada Standing Committee on Judicial Eth-
ics and Election Practices and the Continuing Legal Education 
Committee. Shapiro also served on the Board of Governors for 
the State Bar of Nevada from 2003-2005 and 2008 -2010.  

We Need Your  
Articles! 

 
The Family Law Section is accepting articles for 
the Nevada Family Law Report. The next release 
of the NFLR is expected Sept. 30, 2016, with a 
submission deadline of Aug. 30, 2016.   
 
When submitting an article to the NFLR, please 
note that automatically embedded footnotes/
endnotes do not carry over into the State Bar of 
Nevada’s publishing program. As such, if at all 
possible, we would ask that you utilize endnotes 
that are not automatically embedded. Please do 
not use the Footnote/Endnote function of your 
word processing program.  
 
Please contact Jason Naimi at  
jason@standishnaimi.com or Margaret E. Pickard 
at nevadamediator@gmail.com with your pro-
posed articles anytime before the next submis-
sion date. We’re targeting articles that are be-
tween 350 words and 1,500 words, but we’re 
always flexible if the information requires more 
space.  
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For a divorce business appraisal, it is essential to de-
termine which standard of value and valuation adjust-
ments are permissible in the state where the divorce is 
being litigated. These crucial legal issues should be as-
sessed at the beginning of the appraisal process. Unfortu-
nately, there is no comprehensive legal treatise on these 
topics to assist with the analysis. Although the popular 
business valuation treatises contain chapters on divorce 
valuation, they tend to be written from the perspective of 
an academic rather than a legal practitioner seeking a 
practical analysis of the law and valuation theory. This 
article attempts to fill the gap and assist you with analyz-
ing the issues of standard of value and valuation adjust-
ments for Nevada divorce proceedings.  

   
I.  VALUATION TERMS 

We begin with a review of key valuation terms, in-
cluding standard of value, valuation approach, valuation 
method and valuation adjustments.  

 
A. Standard of Value 
Because the word “value” means different things to 

different people, appraisers seek to define what is meant 
by that word through a concept known as the standard of 
value. Standard of value attempts to define the type of 
value being sought by answering the question of “value to 
whom?” and “under what circumstances?”1  It usually re-
flects an assumption as to who will be the buyer and who 
will be the seller in a hypothetical or actual transaction 
regarding the subject property.2  

The three major standards of value for purposes of 
business appraisal are fair market value, fair value and in-
vestment value.3  

 
B. Valuation Approaches and Methods 
Where standard of value is a set of assumptions under 

which a valuation is performed, valuation approach de-
scribes the way in which value is determined.  The three 
major valuation approaches are income approach, market 

approach and asset-based approach.4 For each valuation 
approach, there are different valuation methods that are 
specific methodologies used to implement an approach.5 
Each approach and its primary methods are described 
below. 

Income Approach. The income approach is a general 
way of determining business value by using a method that 
reduces future economic benefits generated by the busi-
ness to a single present value.6 The two primary valuation 
methods within the income approach are the discounted 
cash flow method and the capitalization of income meth-
od.7 

Market Approach. The market approach determines 
business value by using a method that compares the sub-
ject business to similar businesses that have been sold.8 
This is a comparable transactions concept. The two pri-
mary methods within the market approach are the guide-
line public company method and the guideline transactions 
method.9  

Asset-Based Approach. The asset-based approach 
determines value by subtracting liabilities from assets to 
arrive at business equity value.10 Because the asset-based 
approach is viewed through the lens of the balance sheet, 
this approach as a practical matter is generally better suit-
ed to valuing holding companies rather than operating 
businesses. An operating business is typically better as-
sessed on the basis of its future income stream. The pri-
mary method within the asset-based approach is the asset 
accumulation method.11 

 
C. Valuation Adjustments 
Valuation adjustments are discounts or premiums 

that are applied to preliminary calculations of business 
value. Valuation theory calls for valuation adjustments 
when the business interest being appraised has character-
istics that are different than the data from which the in-
terest’s preliminary value is derived.12 This principle is 
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An overview of valuation theory and Nevada law 



illustrated by the two classic valuation adjustments: con-
trol adjustments and marketability adjustments.   

Control Adjustments. Because there are benefits 
from the ability to control a company, investors place a 
higher value on controlling interests compared to minori-
ty interests.13 As shown in Figure 1, control adjustments 
are expressed either as a control premium or minority dis-
count.14 A control premium is applied when a controlling 
interest is preliminarily appraised on the basis of minority 
interest valuation data (typically publicly traded stocks). 
A minority discount is applied when a minority interest is 
preliminarily appraised on the basis of controlling interest 
valuation data (typically mergers and acquisitions transac-
tions). 

Marketability Adjustments. Investors desire liquidi-
ty from their investments. We live in an uncertain world 
where unexpected investor expenses arise, company man-
agements change and industries deteriorate, which are 
reasons why liquidity — the ability to easily turn an in-
vestment into cash — is highly desirable. As a result, in-
vestors require higher rates of return when their invest-
ments do not have liquidity in order to compensate them 
for the extra risk of being locked into an investment.15 
Higher required rates of return translate into lower valua-
tions. Therefore, all else being equal, a liquid investment 
will command a higher valuation than an illiquid invest-
ment.  

Publicly traded stocks have the highest degree of li-
quidity, as they have a regular trading market in which 
company shares are turned into cash within three days 
after the sale. Private companies do not have a liquid mar-
ket in which an investor can exit his or her investment. As 
a result, investors place higher valuations on public com-
panies compared to private companies. Thus, when pre-
liminary values for private companies are developed using 
public company valuation data, a marketability adjust-
ment is necessary. This adjustment, shown in Figure 1, 
takes the form of a marketability discount. It reduces the 
preliminary value that was derived from public data and 
provides a private company value. 

Integral to Valuation. Both control adjustments and 
marketability adjustments are integral to developing val-
ues and are applicable regardless of whether the holder of  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

a private company interest has plans to sell it. For  
example, it is often erroneously argued that a discount for 
marketability is applicable only if the holder has plans to 
sell his or her interest in the business. This view is based 
on the mistaken belief that a marketability discount is a 
form of transaction cost that is only incurred when the 
business is sold. Instead, the applicability of the marketa-
bility discount is driven by the source of the valuation da-
ta and is therefore an inseparable part of the valuation 
process.16 The same is true with control premiums and 
minority discounts. 

 
II.  STANDARDS OF VALUE 

Having explored basic valuation terminology, we now 
review the three major standards of value in business ap-
praisal.   

 
A. Fair Market Value Standard 
Fair market value is the most widely recognized and 

accepted standard of value. It is the standard that applies 
to all federal and state tax matters and numerous other 
valuation situations.17 Fair market value is defined as “the 
price, expressed in terms of cash equivalents, at which 
property would change hands between a hypothetical 
willing and able buyer and a hypothetical willing and able 
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seller, acting at arm’s length in an open and unrestricted 
market, when neither is under compulsion to buy or sell 
and when both have reasonable knowledge of the rele-
vant facts.”18  

The fair market value standard does not require an 
actual or contemplated transaction. Instead, the standard 
represents the cash or cash equivalent price at which a 
transaction could be expected to take place under condi-
tions existing as of the valuation date.19 An appraisal con-
ducted under a fair market value standard tells us how 
much the business interest would likely bring if it were to 
be sold. It is irrelevant whether the owner of the business 
interest plans to actually sell it.   

Courts sometimes fail to recognize the difference be-
tween the fair market value standard and the market ap-
proach. The market approach examines sales transactions 
of comparable businesses. Courts often label comparable 
market transactions exclusively as “fair market value,” 
failing to recognize that the fair market value standard 

also includes the use of the income approach. Valuing a 
business on the basis of its projected income using a capi-
talization of income method would be a valuation per-
formed on a fair market value standard if the value is cal-
culated using capitalization rates derived from the market 
(typically the public securities market). Therefore, evalu-
ating comparable transactions is just one way of valuing a 
business using the fair market value standard.    

 
B. Fair Value Standard 
Fair value is a standard of value that is used in corpo-

rate law in the context of shareholder litigation related to 
dissenting shareholder rights and judicial dissolution.20 
In these legal actions, the shareholder seeks to exit his or 
her investment in the company through the litigation 
process. Fair value is the standard of value used by the 
court in establishing an exit price for the shareholder’s 
interest in the company.  

Although every state is different, many states disallow 
the use of minority and marketability discounts in defin-

Business Appraisal 
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ing fair value. Delaware disallows these valuation adjust-
ments with respect to dissenting shareholder actions, 
which often involve a minority shareholder being 
“squeezed out” by the majority through a cash-out merger 
transaction at a price that the minority views as too low. 
In the hallmark case of Cavalier Oil v. Harnett, the Dela-
ware Supreme Court disallowed minority and marketa-
bility discounts, reasoning the intent of the appraisal stat-
ute is to deliver shareholders their proportionate interest 
in the firm valued as a whole and not valued on the basis 
of distinct minority interests.21 The court further stated 
that if the shares were instead valued as distinct minority 
interests, which would necessarily take into account mi-
nority and marketability discounts, the resulting lower 
valuation would inequitably provide a windfall to the ma-
jority shareholders.22 Nevada’s corporation law takes a 
similar approach and disallows both the use of minority 
and marketability discounts in dissenting shareholder 
appraisals.23 

   
C. Investment Value Standard 
Investment value is a standard of value that considers 

value to a particular investor based upon that investor’s 
unique investment requirements.24 Where value calculat-
ed on a fair market value standard is impersonal and de-
tached, appraisals developed using an investment value 
standard are subjective and personal.25 An appraisal pre-
pared using the two standards would reach the same 
number only if the assumptions used in developing the 
investment value figure would be accepted by a consensus 
of market participants.26 Some of the typical differences 
between a particular investor and the market include: 

 
 Differences in estimates of the future earnings 

power of the subject business. 
 Differences in the perceived degree of risk of the 

subject business. 
 Differences in tax status between the investor 

and the market participants. 
 Synergies with the investor and the subject busi-

ness that are not available to market participants.27  
 
The investment value standard is often used by strate-

gic buyers in valuing acquisition candidates. 
 

III. WHAT DOES NEVADA LAW REQUIRE? 
 
A. Standard of Value 
For business appraisal in divorce, Nevada law pro-

vides no guidance on the applicable standard of value. In 
fact, there is not much guidance on the standard of value 
applicable to valuing any property in divorce — either 
real or personal. Although NRS 125.150 instructs district 
courts to divide community property, the statute does 
not specify the standard to be used in valuing the proper-
ty. The Nevada Supreme Court has provided no guidance 
on property valuation standards other than to say that 
personal property valued at trial must fall “within a range 
of possible values demonstrated by competent evi-
dence.”28  

 
B. Valuation Adjustments 
Nevada case law contains no decisions that discuss 

the applicability of valuation adjustments in divorce busi-
ness appraisals. Therefore, absent guidance from the Ne-
vada Supreme Court, the use of valuation adjustments is a 
discretionary issue for district courts.   

 
IV. GUIDANCE FOR THE PRACTITIONER 

With Nevada having no requirements with respect to 
standard of value or valuation adjustments, how should 

Business Appraisal 
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these issues be addressed in divorce appraisals? I offer the 
following guidance based on my analysis of the law and 
valuation theory.  

 
A. Standard of Value 
In my view, the appropriate standard of value for a 

Nevada divorce depends on whether a professional prac-
tice is being appraised. 

 
1. Professional Practices 
In Ford v. Ford,29 the Nevada Supreme Court held 

that goodwill in a solo-practitioner’s professional practice 
is divisible in divorce even though it cannot be sold.30 The 
court reasoned that the non-professional wife contribut-
ed to the development of the goodwill during the mar-
riage and therefore the asset was community property 
even if the goodwill was personal to the professional hus-
band and only had value in his hands.31  

Although Ford did not explicitly discuss standard of 

value, a popular valuation treatise concludes the decision 
implicitly adopts an investment value standard for busi-
ness appraisals in Nevada divorce actions.32 Discussing 
Golden v. Golden,33 a similar California case, the authors 
reason that when courts value non-transferable assets, 
such as personal goodwill, courts must be relying on a 
standard other than fair market value because the fair 
market value standard would result in no value for such 
assets.34 The fair market value standard assumes asset 
transferability.35 They conclude that because such non-
transferable assets only have value in the hands of the pro-
fessional spouse, such courts must instead be relying on a 
“value to the holder” or investment value standard.36 

In my view, Ford does not imply an investment value 
standard. There is logic to the conclusion that a pure fair 
market value standard would result in zero value for per-
sonal goodwill and therefore not achieve the policy goals 
set forth in Ford. However, investment value is an illogi-
cal standard to carry out those goals. Under the invest-
ment value standard, business risk is assessed from the 

Business Appraisal 
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perspective of the holder of the business interest.37 There-
fore, applying that standard in a divorce appraisal would 
require the business risk to be assessed from the perspec-
tive of the professional spouse and not the market. This 
means the capitalization rate used in an income approach 
would be determined based on the risk preferences of the 
professional spouse. Thus, the professional spouse would 
tell the appraiser the appropriate capitalization rate to use 
and would effectively be valuing his or her own practice. 
Such an outcome would be unacceptable to a trial court 
because the valuation would not be objective. 

Ford is better characterized as permitting trial courts 
to consider the use of an income approach to value per-
sonal goodwill when a market approach yields no compa-
rable transactions. An income approach is the only ap-
proach available to value a non-transferable asset like per-
sonal goodwill, as comparable transactions necessarily do 
not exist. In my view, the trial court in Ford recognized 
this when it valued the goodwill based on earnings.38 

A modified fair market value standard is a better way 
of implementing the policy goals of Ford. Non-
transferable assets like personal goodwill can be valued 
using a fair market value standard by making an assump-
tion that non-transferable assets can be transferred. Such 
an assumption would be a hypothetical condition under 
the Uniform Standards of Professional Appraisal Practice 
(USPAP).39 This modified fair market value standard al-
lows the appraiser to value non-transferable assets like 
personal goodwill using an income approach with capital-
ization rates derived from the market. Such a modified 
fair market value standard was used in Hamby v. Hamby, 
which is a North Carolina divorce case in which the court 
valued a non-transferable insurance agency contract 
owned by the husband.40 This modified fair market value 
standard is my choice when appraising a professional 
practice in a Nevada divorce. 

 
2.  Other Businesses  
In the case of a business that is not a professional 

practice, where the business sells products or provides 
services that are not substantially provided by the spouse, 
a traditional fair market value standard is appropriate. 
Such businesses do not have personal, non-transferable 

assets of the type at issue in Ford and therefore no special 
conditions to the fair market value standard are necessary.  

Publicly traded companies are routinely valued in 
divorce based on a fair market value standard using a mar-
ket approach – the closing price on a stock exchange. An 
interest in a similar business that happens to be private 
should be valued under the same fair market value stand-
ard. Of course, for a private business, the full array of val-
uation approaches should be considered – income, mar-
ket and asset.    

 
B. Valuation Adjustments 
As discussed earlier, valuation theory applies valua-

tion adjustments to preliminary calculations of value in 
order to prevent apples to oranges comparisons. As previ-
ously noted, it would be inappropriate to value an illiquid 
private business interest on the basis of liquid public secu-
rities valuation data without adjusting for the illiquid na-
ture of private interests. The discount for marketability 
adjusts the preliminary value to reflect how investors 
price liquidity.  

In Nevada divorce appraisals, my approach to valua-
tion adjustments is simple. Apply valuation adjustments 
when valuation theory calls for them. Attorneys are not 
unbiased practitioners of financial and economic theory, 
however. They are advocates who often argue against the 
use of valuation adjustments in contradiction to valua-
tion theory, particularly when disallowing such adjust-
ments provides a better outcome for their clients. Courts 
in other states have accepted and rejected various argu-
ments made by attorneys regarding valuation adjustments 
in divorce. Although a review of the various decisions is 
beyond the scope of this article, it is useful for you to be 
familiar with two of the most common arguments.   

First, it is often argued that valuation adjustments 
such as minority and marketability discounts are only 
applicable if the spouse owning the business interest has 
plans to sell it. As discussed previously, this argument rep-
resents a misunderstanding of the reason why valuation 
theory uses such discounts. Attorneys making this argu-
ment are attempting to characterize valuation adjust-
ments as transaction costs that are only incurred if the 
business interest is sold. Valuation adjustments are not 
transaction costs. They are an inherent part of the ap-
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praised value, which is determined irrespective of whether 
there is an imminent sale of the business. A sale is not 
necessary to determine the value of property. 

Second, it is often argued that the fair value standard 
from corporate law, which typically disallows the use of 
minority and marketability discounts, should apply as a 
matter of policy to all divorce business appraisals. Those 
making this argument reason that the spouse continuing 
to own the business after divorce is analogous to a majori-
ty shareholder in dissenting shareholder and judicial dis-
solution actions. A fair value standard, they argue, is 
needed because minority and marketability discounts cre-
ate a windfall to the propertied spouse at the expense of 
the non-propertied spouse.  

The flaw in this reasoning is that corporate disputes 
involve controlling interest appraisals that are not univer-

sally found in divorce cases. Dissenting shareholder and 
judicial dissolution actions require courts to value trans-
actions in which the company as a whole is being ap-
praised, such as mergers, recapitalizations and liquida-
tions. These appraisals are so called control level valua-
tions in which valuation theory does not apply minority 
and marketability discounts.41 As shown previously in 
Figure 1, such discounts only apply to minority interest 
appraisals. Therefore, the policy of disallowing minority 
and marketability discounts in corporate disputes is con-
sistent with valuation theory.  

Divorce, however, involves a much broader set of sit-
uations in which both controlling interests and minority 
interests are routinely appraised. Therefore, a policy of 
universally denying minority and marketability discounts 
in divorce does not make sense from a valuation theory 
standpoint. Minority interests can be significantly over-
valued when those discounts are not applied and valua-
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tion theory calls for them. Thus, an across the board ap-
plication of the fair value standard in divorce would lead 
to inequitable results when minority interests are ap-
praised. 

 
V. CONCLUSION 

Determining which standard of value and valuation 
adjustments are permissible in divorce appraisals are criti-
cal legal issues for attorneys and appraisers to resolve to-
gether at the beginning of any engagement. In Nevada, 
district courts have wide discretion over those issues. On 
standard of value, a fair market value standard is the most 
practical approach. A slight modification to the fair mar-
ket value standard is needed when appraising professional 
practices in order to value personal goodwill.  

With respect to valuation adjustments such as minor-
ity and marketability discounts, letting valuation theory 
decide when they are appropriate is the most equitable 
and theoretically sound way to value a business interest.   
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