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NRS 125B.070 Amount of payment: Definitions; adjustment of presumptive maximnm amount based on change in
Censumer Price Index.

1. As used in this section and NRS 125B.080, unless the context otherwise requires.

(a) “Gross monthly income” means the total amount of income received each month from any source of & person wha is
not self-employed or the gross income from any source of a self-employed person, after deduction of all legitimate business
expenses, but without deduction for personal income taxes, contributions for retirement benefits, contributions to a pension or
for any other personal expenses,

{b) “Obligation for support” means the sum certain dollar amount determined according to the following scheduie:

(1) For one child, 18 percent;

(2) For two children, 25 percent;

(3) For three children, 29 percent;

{4) For four children, 31 percent; and

(3) For each additional child, an additional 2 percent,
~ of a parent’s gross monthly income, but not more than the presumptive maximum amount per month per child set forth for
the parent in subsection 2 for an obligation for support determined pursuant to subparagraphs (1) to {(4), inclusive, unless the
court sets forth findings of fact as to the basis for a different amount pursuant to subsection 6 of NRS 1258.080.

2. For the purposes of paragraph (b} of subsection 1, the presumptive maximum amount per month per child for an
obligation for support, as adjusted purswant to subsection 3, is:

PRESUMPTIVE MAXIMUM AMOUNT
The Presumnptive Maximuint Amount the

INCOME RANGE Parent May Be Required to Pay
If the Parent’s Gross But per Month per Child Pursuant to
Monthly Income Is at Least Less Than Paragraph (b) of Subsection 1 [s
50 - $4,168 $300
4,168 - 6,251 550
6,251 - 8,334 600
8,334 - 10,418 650
10,418 - 12,501 700
12,501 - 14,583 750

If a parent’s gross monthly income is equal to or greater than $14,583, the presumptive maximum amount the parent may be
required to pay pursuant io paragraph (b) of subsection 1 is $800.

3. The presumptive maximum amounts set forth in subsection 2 for the obligation for support musi be adjusted on July 1
of each year for the fiscal year beginning that day and ending June 30 in a rounded doliar amount corresponding to the
percentage of increase or decrease in the Consumer Price Index (All Items) published by the United States Department of
Labor for the preceding calendar year. On April 1 of each year, the Office of Court Administrator shall determine the amount
of the increase or decrease required by this subsection, establish the adjusted amounts to take effect on July 1 of that year and
notify each district court of the adjusied amounts.

4, As used in this section, “Office of Court Administrator” means the Office of Court Administrator created pursuant to
NRS 1.320.

(Added to NRS by 1987, 2267; A 1991, 1334; 2001, 1865; 2003. 101, 342)

NRS 125B.080 Amount of payment: Determination. Except as otherwise provided in NRS 425.450;

1. A court of this State shall apply the appropriate formula set forth in NRS [25B.070 to:

{a) Determine the required support in any case involving the support of children.

{b) Any request filed after July 1, 1987, to change the amount of the required support of children.

2. Ifthe parties agree as to the amount of support required, the parties shall certify that the amount of support js consistent
with the appropriate formula set forth in NRS 125B.070, If the amount of support deviates from the formula, the parties must
stipulate sufficient facts in accordance with subsection 9 which justify the deviation to the court, and the court shall make a
written finding thereon. Any inaccuracy or falsification of financial information which results in an inappropriate award of
support is grounds for a motion to modify or adjust the award.

3. If the parties disagree as to the amount of the gross monthly income of either party, the court shall determine the
amount and may direct either party to furnish financial information or other records, including income tax remrns for the
preceding 3 years. Once a court has established an obligation for support by reference to a formula set forth in NRS
125B.070, any subsequent modification or adjustment of that support, except for any modification or adjustinent made
pursuant to subsection 3 of NRS 125B.070 or NRS 425.450 or as a result of a review conducted pursuant to subsection 1 of
NRS 125B.145, must be based upon changed circumstances.

4, Notwithstanding the fornmulas set forth in NRS 125B.070, the minimum amcunt of support that may be awarded by a
court in any case is $100 per month per child, unless the court makes a written finding that the obligor is unable to pey the
minimum amount. Willful underempioyment or unemployment is not a sufficient cause to deviate from the awarding of at
Teast the minimum amount, _

5. It is presumed that the basic needs of a child are met by the formulas set forth in NRS 125B.070. This presumption
may be rebutted by evidence proving that the needs of a particular child are not met by the applicable formula.

6. If the amount of the awarded support for a child 1s greater or less than the amount which would be established under
the applicable formula, the court shail;

(a) Set forth findings of fact as to the basis for the deviation from the formula; and

hitn://leo . state nv. 1s/NRS/NR S-1258 hitmi QSN Y
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{b) Provide in the findings of fact the amount of support that would have been established under the applicable formula,

7. Expenses for health care which are not reimbursed, including expenses for medical, surgical, dental, orthodontic and
optical expenses, must be borne equally by both parents in the absence of extraordinary circumstances.

8. If a parent who has an obligation for support is willfully underemployed or unemployed to avoid an obligation for
support of a child, that obligation must be based upon the parent’s true potential earning capacity.

9. The court shall consider the following factors when adjusting the amount of support of a child upon specific findings of
fact:

{a) The cost of health insurance;

(b} The cost of child care;

(c) Any special educational needs of the child;

{d) The age of the child,

{e) The legal responsibility of the parents for the support of others;

(f) The value of services contributed by either parent;

(g) Any public assistance paid to support the child;

(h) Any expenses reasonably related to the mother’s pregnancy and confinemnent;

{1} The cost of transportation of the child to and from visitation if the cuslodial parent moved with the child from the
jurisdiction of the court which ordered the support and the noncustodial parent remained;

(j) The amount of time the child spends with each parent;

{k) Any other necessary expenses for the benefit of the child: and

(1) The relative income of both parents,

(Added to NRS by 1987, 2267; A 1989, 859; 1991, 1334; 1993, 486; 1597, 2295; 2001, 1866)

NRS 125B.085 Order for support to include provision regarding medical suppori for child.

1. Except as otherwise provided in NRS 125B.012, every court order for the support of a child issued or modified in this
State on or after June 2, 2007, must include a provision specifying that one ar both parents are required to provide medical
support far the child and any details relating to that requirement.

2. As used in this section, “medical support” includes, without limitation, coverage for health care under a plan of
insurance that is reasonable in cost and accessible, including, without limitation, the payment of any premittin, copayment or
deductible and the payment of medical expenses, For the purpose of this subsection:

(a) Payments of cash for medical support or the costs of coverage for health care under a plan of insurance are “reasonable
in cost” jf

(1) In the case of payments of cash for medical support, the cost to each parent who is responsible for providing
medical suppest is not more than 5 percent of the gross monthly income of the parent; or

(2} In the case of the costs of coverage for health care under 2 plan of insurance, the cost of adding a dependent child
to any existing coverage for health care or the difference between individual and family coverage, whichever is less, is not
more than 5 percent of the gross monthly income of the parent.

(b} Coverage for health care under a plan of insurance is *accessible” if the plan:

(1) Is not limited to coverage within a geographical area; or
{2) Is limited to coverage within a geographical area and the child resides within that geographical area.

hitp://leg.state.nv.us/NRS/NRS-125B.html 9/25/2017



PRESUMPTIVE MAXIMUM AMOUNTS (PMA} OF CHILD SUPPORT
EFFECTIVE JULY 1, 2012 - JUNE 30, 2013

NRS 1258.070

PMA increased 3% pursuant to the Consumer Price Index {afl items) increase
in Calendar Year 2011 (December - December ) as publisied by the U.S. Department of Labor
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INCOME RANGE

if the Parent’s Gross
Monthly Income is ar Least

30 -
$4,235 -
$6,351 -
$8,467 -

510,385 -
$12,701 .
$14,816 =

But
Less Than

$4,235
56,351
$8,467
$10,385
$12,701
14,816
No Limit

PRESUMPTIVE MAXIMUM AMOUNT (PMA)

The PMA the Parent May Be
Reguired 1o Pay per Month per Child Pursuant
to Paragraph (b) of Subsection 1 is

3649
§714
£781
£844
$509
3973
$1,040

The PMA are calculated and published b
each year in accordance with the provisi
684-1708 if you have any questicns on

y the Administrative Office of the Courts on or before April 1 of
ons of NRS 125B.070 (3}, Please contact Deanna Bjork at (775)
how the amounts were cefculated. Contact your district court if yo

have questions on how the amounts are applied based on circumstances.

Historical PMA are available on the Nevada Judiciary's website at
word "presumptive” after selecting the "search”

www.nevadajudiciary.us. Type in the
option, which is found at the bottom of the website,
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ANTHONY FERNANDEZ, ' No. 51423

= FILED

JENNIFER FERNANDEZ, N/K/A
JENNIFER ROTHMAN,
espondent.

Appeal from a district court post-decree order denying
appellant’s motion to modify child support. Eighth Judicial District Court,
[Family Court Division, Clark County; Cheryl B. Moss, Judge.

Reversed and remanded,

ﬂ?.adford dJ. Smith, Chtd., and Radford J. Smith, Henderson,
or Appellant.

ainen, Chtd., and Andrew L. Kynaston, Las Vegas.

\E;emons Grundy & Eisenberg and Robert Eisenberg, Reno; Ecker &
or Respondent.

IBEFORE PARRAGUIRRE, C.J., DOUGLAS and PICKERING, JJ.

QOPINION
By the Court, PICKERING, J.:

This is an appeal by the father of minor children from an order
denying a motion to modify child support under NRS 195B.145. The trial
ccurt held that it was “not bound” by NRS 125B.145 because the parties

‘previously agreed in a stipulation and order modifying the Decree of

. Divorce that neither party [would] seek modification of child support.” In

the trial court’s view, this made the child support order nonmodifiable, so
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llong as the father had “sufficient means (assets and/or income) to meet the
agreed upon child support obligations.”

The motion to modify alleged that the father’s monthly gross

income had dropped more, than 80 percent, to the point his child support

ligation exceeded it. The mother's circumstances, meanwhile, had
improved to the extent that her assets and gross monthly income equaled
or outmatched his. Declining to apply NRS Chapter 125B’s modification
rovisions to these facts was error. Stipulated or not, the obligation the
ather sought to modify was incorporated and merged into the decree as an
nforceable child support order. State and federal statutes give child
support orders super-legal reach. Because children’s needs and parents’
ircumstances can change unpredictably over the life of a child support
rder, NRS Chapter 125B provides for their periodic review and
odification—up or down—as changed circumstances dictate. The
statutory scheme does not admit a child support order that cannot be
odified based on a material change in circumstances.

The father’s motion presented facts that, if true, qualified for
relief. He did not need to wait until he was missing court-ordered child
support payments or in financial peril before being heard under NRS
125B.145 and its related statutes, NRS 125B.070 and NRS 125B.080. We

therefore reverse and remand.

L
The parties had two children during their brief marriage,
which ended in a joint petition for divorce that was granted in August
1998. At the time they divorced, the couple owned two houses free and
clear and had no community debt of consequence. They worked in the
securities industry, he as a day trader and she in administrative support;

fboth held series 7 (general securities representative) licenses.

2




The original divorce decree divided the houses and other

property between the couple and awarded them joint legal custody of the

hildren, giving primary physical custody to the mother. In addition to

alimony, the decree obligated the father to provide health insurance and to
ay any uncovered medical expenses for the children, to pay for a
housekeeper and either a nanny or day care, and to pay child support of
$3,000 per month. Although it stated the child support was “consistent
with the provisions of NRS 125B.070,” in fact the award exceeded NRS
125B.070’s presumptive maximum.! Since it did, the decree should have
included findings as to the bases for the upward deviation, but didn’t.

INRS 125B.070 and NRS 125B.080 set presumptive limits on child
support, keyed to the number of children and the obligor parent’s gross
monthly income, with a $100 minimum and $800 maximum per child per
\Zﬂ.ﬁoﬁ)(b)lmonth, adjusted to the Consumer Price Index. NRS EF2EB-0700:35y
requires that a support order that departs from the formula requires
o ‘findings of fact as to the basis for a different amount pursuant to
fsubsection 6 of NRS 125B.080,” which provides:

if the amount of the awarded support for a child is
greater or less than the amount which would be

established under the applicable formula, the
court shall:

(a) Set forth findings of fact as to the basis of
the deviation from the formula; and

(b) Provide in the findings of fact that
amount of support that would have been
established under the applicable formula.

NRS 125B.080(9) lists the permitted factors for deviating from NRS
126B.070°s guidelines.
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Roughly a year later, in July 1999, the trial court approved a
stipulation and order to modify the decree. The modification increased the
father’s monthly child support obligation from $3,000 to $4,000, to take
Effect two years later, in July 2001, and continue until the younger child

eached age 18. It also added a provision requiring the father to pay for
Fprivate elementary (including preschool and kindergarten) and secondary
chool at a mutually agreed upon private school in Las Vegas, Nevada.”
ﬁhe modified decree recited that the increased “child support obligation is
*onsistent with the provisions of NRS 125B.070 and NRS 125B.080(9).”
Again, 1t didn’t include findings to explain the bases for awarding more
psupport than the presumptive statutory guideline amounts.2
Another year passed in which the parties tried but failed at
reconciliation. In June 2000, they returned with a new stipulation and
order, which the court approved, again modifying the divorce decree. This
Istipulation and order replaced the mother's primary physical custody of
the children with joint physical custody in both parents. Although it left
the amount of the child support obligation unchanged,® it was this
stipulation and order that purportedly made the child support obligation
onmodifiable, stating that both parties “voluntarily waive any right they
ay have pursuant to Chapter 125B of the Nevada Revised Statutes to

*The parties’ respective appellate attorneys did not represent them
in the trial court when the original decree was entered and later modified.

SIf the change from primary physical custody with the mother to
joint physical custody with both parents affected the presumptive child
isupport obligation as calculated under the guidelines in NRS 125B.070
nd NRS 125B.080, see Wright v. Osborn, 114 Nev. 1367, 1868-69, 970
P.2d 1071, 1072 (1998), and therefore the amount by which the support
ordered deviated from the guidelines, this wasn't stated.
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seek a modification to [father’s] child support obligation to [mother].” The

waiver was absolute, with one exception: If the mother relocated outside

f Nevada with the children without the father's consent, the father couid
Eeek to modify support.4

The father filed the motion to modify underlying this appeal in
2007. The trial court declined to review the motion under NRS 125B.145.
Instead, it ordered a limited hearing to address whether the waiver made
the child support order nonmodifiable.

At the hearing, the trial court heard testimony from the father
and reviewed current affidavits of financial condition from both parents.
Acknowledging that the father's and mother's financial pictures had
mverted since child support had been set, the trial court found that,
“based on each [party’s] purported current income, were the Court to apply
the child support formula set forth in NRS 125B.070, . . . neither party
would be obligated to pay child support to the other.” Even so, the trial

ourt denied the father’s motion to modify. It held that “the child support
rovisions of the [decree and its stipulated modifications] shall not be
disturbed by the Court based upon the waivers of the parties set forth
therein and upon the fact that [the father] still has the ability to pay said
mount from his currently held assets.” Elaborating, it decreed that “the
Court is not bound by the provision of NRS 125B.145 where the parties

“The trial judge sua sponte struck this condition as contrary to
ublic policy. On appeal, the mother offers to have the condition
reinstated if this will defeat the father’s argument that this removed part
of the consideration for agreeing to waive statutory modification rights.
Because we conclude the stipulation’s waiver provision is unenforceable,
we do not address this aspect of it separately.
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thave previously agreed in a stipulation and order modifying the Decree of

Divorce that neither party will seek modification of child support.”
Because it found the child support order nonmodifiable, the

trial court did not fully hear or make findings on the alleged bases for

statutory modification. We likewise make no findings, but for purposes of
assessing whether they merited further proceedings, we accept arguendo
he following proffered facts as true: By 2007, when the father filed the
motion to modify, his child support obligations amounted to $80,000 a year
($48,000 in monthly child support payments, $30,000 per year in private
ischool tuition, plus insurance and uncovered medical expenses). In his
banuer years in the stock market (1995-2001), the father had earned sums
ranging from $500,000 in the late 1990s to more than $4,000,000 in 2001.
He began losing heavily in the market in 2002. With an adverse report
glready on his industry record, his losses eventually cost him the leverage
eeded to trade at the high levels he had. By 2007, he no longer traded

1d was earning $3,000 a month selling cars, plus interest of like amount

o

on retained assets. The lavish second home he’'d bought in Malibu had

eparated, and had a new child to support.
|
|

i onger worked outside the home, her 2007 affidavit of financial condition

On the mother’s side, she had remarried too. Although she no

howed passive and earned income equal to the father’s, taking into
mccount her new husband’s earnings. Her household also had an
additional child to support, her stepson.

The parties had comparable net worth. Each had recently sold
[the home s/he had received in the divorce. With the proceeds from these
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sales, both had mostly liquid net assets of between $1,000,000 and
$1,500,000, hers being somewhat higher than his.

IL.
This appeal presents the question of whether parents can, by
istipulation, eliminate or abridge a trial court’s statutory authority to

review and modify a child support order. The mother maintains, as she

did in the trial court, that the parties’ agreement to nonmodifiable child

support should be upheld as a matter of contract law and equity, based on
her part performance. In her view, public policy has no place in the
analysis when a nonmodifiability provision is invoked to prohibit
downward, as opposed to upward, modification of child support.

The father sees the issue differently. In his view, when the
arties incorporated the support agreement into the decree, it ceased
g a matter of private contract and became a judicially imposed
obligation, at which point the statutory modification provisions apply,

notwithstanding the parties’ agreement to the contrary.® He emphasizes

The mother does not dispute that the child support order and its
tipulated modifications, mcluding its provision waiving the right to seek
odification, were incorporated and merged into the decree. This
dispositively distinguishes Renshaw v. Renshaw, 96 Nev. 541, 543, 611
.2d 1070, 1071 (1980), which was prosecuted “solely [as a] breach of
ontract action” and upheld a contract term for nonmodifiable support in a
se in which the agreement was “neither incorporated in nor merged in
he judgment and decree of the trial court.” See Day v. Day, 80 Nev. 386,
95 P.2d 321 (1964) (a spousal support agreement is merged into the
divorce decree and loses its character as an independent agreement unless
both the agreement znd decree direct the agreement’s survival)
distinguishing Ballin v. Ballin, 78 Nev. 224, 371 P.2d 32 (1962)).
Whether and to what extent the “merger” distinction drawn in cases like

Renshaw 1s supportable under modern child support statutes has been
continued on next page . . .
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that the statutes do not distinguish between upward and downward
deviations from the formula amounts, nor do they expressly permit parties
to stipulate to nonmodifiable child support orders. Relying on NRS
1258.145(1)(h), he urges that the award should have been modified to
jconform to the formulas in NRS 125B.070 and NRS 125B.080 without
regard to changed circumstances, since more than three years had passed
since the award’s last review; failing that, he urges that he demonstrated
sufficient change in circumstances to warrant modification.
The father has the better side of the argument on
modifiability. While Rivero v, Rivero, 125 Nev. ___, . 216 P.3d 2183, 229
1(2009), forecloses the father's contention that the mere passage of time
lentitles him to modification without regard to changed circumstances, his
primary argument—that the stipulation waiving the right to seek
modification of a support order for changed circumstances as provided in
INRS 125B.080(3) and NRS 125B.145(4) is unenforceable—is correct. We
tconciude that so long as the statutory criteria for modification are met, a
Ftrial court always has the power to modify an existing child support
forder, either upward or downward, notwithstanding the parties
agreement to the contrary” In re Marriage of Alter, 89 Cal. Rptr. 3d 849,
1852 (Ct. App. 2009).
A,

Nevada’s child support statutes do not directly address

whether parents can stipulate to a nonmodifiable child support order.

... contintied

fquestioned, Mazza v. Hollis, 947 A.2d 1177, 1180-81 (D.C. 2008), but that
issue is not before the court.




SUPREME COURT
oF
Nevapa

(0) 19474 <o

However, they inarguably establish that child support involves more than
[private contract. By law, “[t]he parents of a child ... have a duty to
provide the child necessary maintenance, health care, education and
upport.” NRS 1256B.020(1). This duty “is discharged by complying with a
ourt order for support or with the terms of a judicially approved

settlement.” NRS 126B.120(1). A trial court in a marital dissolution

ction has jurisdiction to determine custody and support of the parents
minor children, NRS 125.510; NRS 125B.080, and to award child support
leven though the parents have agreed none should be paid. Atkins v,
Atkins, 50 Nev. 333, 836-37, 259 P. 288, 288-89 (1927) (citing Nev. Rev.
Laws § 5840 (1912), a precursor to NRS 125.510), partial abrogation

recognized in Lewis v. Hicks, 108 Nev, 1107, 1111-12, 843 P.2d 828, 831
(1992).

Although parents often stipulate to an appropriate child
fsupport order, even agreed-upon child support orders must be caleulated
and reviewed under the statutory ch:ild. support formula and guidelines in
INRS 126B.070 and NRS 125B.080. Thus, NRS 125B.080(2) provides that,
if parents agree to a child support order, they “shall certify that the
yamount of support is consistent with the appropriate formula set forth in
NRS 125B.070.” “[I}f the amount of support deviates from the formula,
the parties must stipulate sufficient facts in accordance with [NRS
125B.080(9)] which justify the deviation to the court, and the court shall
make a written finding thereon.” NRS 125B.080(2). The factors listed in
NRS 125B.080(9) as permitting deviation—whether “greater or less than
[the formula} amount,” NRS 125B.080(6)—are exclusive, not illustrative.
Anastassatos v. Anastassatos, 112 Nev. 317, 320, 913 P.2d 652, 654
({1996); Lewis, 108 Nev. at 1111, 843 P.2d at 831.
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The trial court has continuing jurisdiction over its child
support orders. See NRS 125.510(1)(b) (once having determined custody, a
lrial court may “[a]t any time modify or vacate” its support and custody
srders). NRS 125B.145(4) declares that “[a]n order for the support of a
child may be reviewed at any time on the basis of changed circumstances”
and adds that a change of 20 percent or more in a child support obligor’s
[eross monthly income “ghall be deemed to constitute changed
fircumstances requiring a review for modification of the order for the
support of a child.”® (Emphases added.) Further, upon the request of a
parent or legal guardian, “[ajn order for the support of a child must . . . be
reviewed by the court at least every 3 years . . . to determine whether the
brder should be modified or adjusted.” NRS 125B.145(1)(b) (emphasis
pdded). Finally, NRS 125B.145(2)(b) specifies that, “[i}f the court . . . [h]as
urisdiction to modify the order and, taking into acecount the best interests
of the child, determines_ that modification or adjustment of the order is
appropriate, the court shall enter an order modifying or adjusting the
previous order for support in accordance with the requirements of NRS

{125B.070 and 126B.080.” (Emphasis added.)

®The provision equating a 20-percent change in income with
‘changed circumstances” was added to NRS 125B.145 in 2003. 2003 Nev.
Stat., c¢h. 96, § 2, at 546. Although the amendment postdated the
stipulated order in this case, it applies to the motion to modify, since it
clarified an existing statute, Norman J. Singer and J.D. Shambie Singer,
A Sutherland Statutory Construction § 22.84 (7th ed. 2009), and is being
nvoked prospectively, to child support payments not yet due when the
motion to modify was filed. See Ramacciotti v. Ramacciotti, 106 Nev. 529,
32, 795 P.2d 988, 990 (1990).

10
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Although Nevada child support laws contain plain language
applying their formula and guideline provisions to parents who stipulate
to court-ordered child support, the modification statutes say nothing about

whether parties can stipulate around them or, indeed, about parental

greements at all. Had the Legislature wanted to give parents the option
f agreeing to a decree providing for nonmodifiable child support, it could
have easily provided an exception to NRS 125B.145, as Connecticut did
with its support modification statute. See Amodio v. Amodio, 743 A.2d
1135, 1143 (Conn. App. Ct. 2000) (discussing Conn. Gen. Stat. § 46b-86(2),
which provides for modification based on changed circumstances “unless
and to the extent that the decree precludes modification”). It didn’t.
Instead, the Nevada Legislature enacted the broadly unqualified

fmodification statutes excerpted above. Because a child support order
affects the child’s interests, as much or more than the parents, we are
flisinclined to find that a parent can waive the modification statutes
protections. We thus interpret the modification statutes to mean what
they say, with no implied judicial exceptions. The purport of these
fstatutes, as their unqualified language suggests, is that “the jurisdiction of
the court never ends in a support matter, as long as the child is supposed
to be getting support. If there is a significant change in circumstances in
jthe parties’ relative earning capacity, that can always be brought back to
the court, and should be.” Hearing on A.B. 3 Before the Senate Comm. on
Judiciary, 65th Leg. (Nev., May 10, 1989) (Assemblyman Robert Sader’s
rtestimony).

Most courts agree that, absent a contrary statutory directive,
public policy prevents a court from enforcing a purportedly nonmodifiable
child support order, even if the parties stipulate to it. See Armstrong v.

11
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Armstrong, 544 P.2d 941, 943 (Cal. 1976) (“When a child support
[agreement is incorporated in a child support order, the obligation created
is deemed court-imposed rather than contractual, and the order is
subsequently modifiable desgpite the agreement’s language to the
contrary”); Phillips v. Phillips, 186 P.2d 102, 103 (Kan. 1947) (parties

cannot by agreement oust the court of its continuing statutory jurisdiction

ver child support by agreeing to a nonmodifiable child support order);
vz}rimes v. Grimes, 621 A.2d 211, 213-14 (Vt. 1992) (canvassing cases and
holding unenforceable as a matter of public policy “parental agreements
prohibiting or Hmiting the power of the court to modify child support in
the future”); Frisch v. Henrichs, 736 N.W.2d 85, 101 (Wis. 2007)
A(“stipulation, which set a ceiling on child support and prevented
modification in the level of child support, is not enforceable and offends
public policy”); Lang v, Lang, 252 So. 2d 809, 812 (Fla. Dist. Ct. App. 1971)
jpublic policy prohibits a nonmodifiable child support order); In_re
arniage of Rife, 878 N.E.2d 775, 787 (Ill. App. Ct. 2007) (support

modification statute's plain language preserved the court’s authority to

modify child-related provisions of the judgment, precluding any agreement
to waive the right to seek child support adjustments).’

"Although not precisely on point, we recognized as much in
(Willerton v. Bassham, 111 Nev. 10, 25-27, 889 P.2d 823, 832-33 (1995),
which concerned whether a stipulated judgment in a paternity suit
prevented later judicial modification of the support adjudication.
Rejecting the argument that the finality of stipulated judgments made the
agreed-upon support obligation nonmodifiable, the court held that “the
']state has a compelling interest in seeing that any provisions for the
support of a child incorporated in...settlement agreements are
modifiable.” Id. at 24, 889 P.2d at 832. The cowrt characterized NRS

continued on next page . . .
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The mother invites us to distinguish between the children’s
and the parents’ interests. She concedes that public policy may prohibit a

iceiling on child support, since parents cannot contract away a child’s right
o increased support if the child's needs require it. However, she argues
for a different rule where a support obligor seeks a downward adjustment
n child support based on changed parental circumstances. Reasoning
hat more support will always serve a child’s interests better than less,
urges that public policy supports nonmodification agreements when
I» pplied to preclude downward modification, no matter the impact on the
o bligor parent who, after all, agreed to the order in the first place.

There are multiple problems with this argument, including a
threshold one: The stipulated order here was general; it did not just set a
ffloor on child support, but also a ceiling. Both parents gave up the right to
seek modification—upward or downward—no matter whose circumstances
ichanged, be it the mother’s, the father’s, or the children’s, Enforcing the
stipulation against the father's request for downward modification
sanctions its enforcement against the mother seeking upward
modification. The promises were inseparably paired “corresponding
lequivalents,” which takes partial enforcement off the table. See
Restatement (Second) of Contracts § 184 cmt. a (1981); Grace McLane
{Giesel, 15 Corbin on Contracts § 89.6 (rev. ed. 2003).

More fundamentally, neither our statutes nor public policy

tsupports the argument that more court-ordered child support is always

L . . continued

Chapter 125B’s modification provisions as “protections” that cannot be
waived or avoided by agreement. Id. at 26, 889 P.2d at 833.

13
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better for the child than less. The formula and guideline statutes are not
designed to produce the highest award possible but rather a child support
order that is adequate to the child’s needs, fair to both parents, and set at
ievels that can be met without impoverishing the obligor parent or
requiring that enforcement machinery be deployed. See Barbagsllo v.
Barbagallo, 105 Nev. 546, 551, 779 P.2d 532, 536 (1989) (“what really

matters” under the formula and guideline statutes “is whether the

rchﬂdren are being taken care of as well as possible under the financial
circumstances in which the two parents find themselves”), partially
foverruled on other grounds by Wright v. Osburn, 114 Nev, 1367, 1368-69,
970 P.2d 1071, 1072 (1998), as recognized in Rivero v. Rivero, 125 Nev.
., 216 P.3d 213, 232 (2009). This is evident in NRS 125B.080(6),
which requires findings to support deviations from the formula—whether

ithe deviation “is greater or less” than the guideline amount; and in NRS
125B.145(4), which defines “changed circumstances” for modification

eview purposes as “a change of 20 percent or more in the gross monthly

income” of the support obligor, whether the 20-percent change was up or

down.,
The statutes do not equate the child’s best interests with
Ererpetuating a supererogatory support order the obligor parent can no

onger meet. Qur child support statutes, like those in sister states,

recognize that

parents’ circumstances are subject to adversities
out of their control A serious accident,
catastrophic illness, or a flagging economy and the
hard times that go along with it, can all interpose
a reversal of fortune that would make it
impossible to satisfy a pre-set level of child

support. In such a situation. it would not be in a
child’s begt intersst to force the parent into a level

14
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of debt_he or she has no ability to pay.... We
conclude, therefore, that the court always has the
power to modify a child support order, upward or
downward, regardless of the parents’ agreement to
the contrary.

in_re Marriage of Alter, 89 Cal. Rptr. 3d 849, 858 (Ct. App. 2009)
(emphasis added). Accord Grimes v. Grimes, 621 A.2d 211, 214 (Vt. 1992)

{“There is a practical side to this issue [since a] clearly excessive child

upport order may lead . .. to collection difficulties and periodic returns to
ourt’; “[a] support amount that, on paper, appears generous to the
children becomes illusory if, for reasons related to the excessive size of the
ayments, collection must be coerced on a regular basis”); Krieman v.
Goldberg, 571 N.W.2d 425, 432 (Wis. Ct. App. 1997) (to “subject a payor
arent to an unreviewable stipulation for child support could jeopardize
he payor parent’s financial future, may have detrimental effects on the
arent/child relationship and in this way would ultimately not serve the
est interests of the child”).

Parents of course are free to—and often do—provide support
to their children in sums greater than the statutes require. But this case
involves a child support order, enforceable by contempt and intended by
Iboth parents to satisfy their legal obligations of support. When agreed-

upon support is incorporated into a decree, it becomes a court order,

ourt-ordered child support is “not a fixed obligation but one that is
subject to readjustment as circumstances may direct, and the court’s
wer of adjustment is not limited to changes in the children’s favor.”

Riemer v. Riemer, 73 Nev, 197, 199, 314 P.2d 381, 383 (1957). “There is

no merit in thie] contention” that a nonmedifiable child support obligation
serves the child’s best interests where, as here, the obligor parent’s

changed circumstances allegedly make the award unreasonable. Id.
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The trial court created its own modification standard when it
justified its decision by the fact that the father still had assets he could
use to pay child support, even if the support obligation exceeded his gross
income. The parents’ relative financial means may play a legitimate role
in determining the amount of an original or modified support award.

Lewis v. Hicks, 108 Nev. 1107, 1114 n.4, 843 P.2d 828, 833 n.4 (1992),

[However, the modification statutes do not support the exhaustion-of-
flassets test the trial court fashioned for determining whether to allow
modification. The test the trial court fashioned is closer fﬁ%gh'io ugl(due
hardship” standard in the enforcement statutes, see NRSA}E-EB—HG(C)@T
than the changed circumstances standard in the modification statutes.
Although the trial court has discretion in how it applies the child support
statutes, it commits legal error when it misinterprets or fails to follow the
statutes as written, which is what occurred here. Id. at 1112, 843 P.2d at
(831.
B.

Because the trial court erred in declaring the modification
L;statutes not applicable to the father’s motion, we reverse and remand for
proceedings under NRS 125B.145(4), NRS 125B.070, and NRS 125B.080.
rTwo final issues remain. First, the mother maintains that her part
performance of the nonmodifiability stipulation estops the father from
contesting its enforceability. We disagree. The property settlement
E’netween the parties was concluded and the support obligations were set
hefore the stipulation and order waiving modification rights was entered,
IThe promises that were exchanged—by which the parties reciprocally
waived the right to seek modification—were corresponding equivalents

that can’t be separated. See Restatement (Second) of Contracts § 184
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(1979). In these circumstances, estoppel is not available to resurrect a

contract right public policy invalidates. Krieman, 571 N.W.2d at 430-32.

The second issue concerns the scope of the proceedings on
ﬁemand. This case was briefed before Rivero v. Rivero, 125 Nev. __, 216
-3d 213 (2009), was decided. Rivero states that, “although a party need

not show changed circumstances for the district court to review a support
crder after three years, changed circumstances are still required for the
district couri to modify the order.” Id. at _ , 216 P.3d at 229 (emphases
odded). This language forecloses the father's argument that NRS
125B.145(1)(b) entitles him to have the child support order modified to
conform to NRS 125B.070 and NRS 125B.080, simply because more than
three years passed since its last review.® To prevail on his modification

motion on remand, Rivero requires the father to demonstrate changed

circumstances. Id. Because the parties did not stipulate facts to justify
deviating from the formulas and the court did not specify findings to
support the initial or modified child support order, opting instead to just
frecite compliance with NRS 125B.070 and NRS 125B.080(9), the bases for
the historical deviation from the formula amounts will have to be
Jreconstructed, unless the father’s alleged change in income, which appears

to satisfy NRS 125B.145(4), is proved. See supra note 6.

SNRS 125B.145(1Ys provision for review of child support orders
gvery three years was added to meet federal mandates, see 42 U.S.C. §

6(a)(10). Other states have interpreted their comparable periodic
eview statutes as not requiring changed circumstances for modification.
Allen v. Allen, 930 A.2d 1013 (Me. 2009); see also NRS 125B.080(3).

17
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In their supplemental briefs addressing Rivero, the parties
xpress confusion over its emphasis on NRS 125B.145(2)(b), which refers
o the trial court “taking into account the best interests of the child [in]

determin(ing] that modification or adjustment of the order is appropriate.”
Rivero, 125 Nev. at ___, 216 P.3d at 229. The same public policy
fconsiderations that lead us to reject the argument that a downward
modification cannot be in the child’s best interest answer this concern.
Unlike the custody setting, in which NRS 125.480(1) makes the hest
interest of the child “the sole consideration,” in the support setting the
F;arents’ and the child’s best interests are interwoven. NRS 125B.145(2)’s
reference to “taking into account the best interests of the child” originated
fm the same set of federal mandates that, in 1997, led to the adoption of
INRS 125B.145(1)'s three-year review provision and was a direct lift from
42 U.S.C. § 666(10)(A)i). Hearing on A.B. 401 Before the Assembly
{Comm. on Judiciary, 69th Leg., Ex. C (Nev., May 13, 1997) (Leg. Counsel
Bureau Report, Background Information Regarding the Federal Welfare
Reform Law and Child Support Enforcement, Attachment B). It did not

change the preexisting legislative judgment that, if changed circumstances

erit modification, revising the award to conform to the formula
guidelines presumptively meets the child’s needs. See NRS 125B.080(5);
NRS 125B.145(4) (formerly NRS 125B.145(2)). The child’s best interest,
in the support setting, is tied to the goal of the support statutes
ngenerally, which is to provide fair support, as defined in NRS
125B.070 and 125B.080, in keeping with both parents relative
lfinancial means. Lewis, 108 Nev, at 1114 n.4, 843 P.2d at 833 n.4
(citing Barbagallo, 106 Nev. at 551 n.4, 779 P.2d at 536 n4). The

ichild’s best interest is not served by perpetuating a support order that the
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obligor parent's changed circumstances may make unreasonable,
especially when, as alleged here, the receiving parent’s financial
circumstances have materially improved. We therefore reverse and
remand for further proceedings consistent herewith.
@Gk@[w , .
Pickering
We concur:
h—Q)\ g% | CJ
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sSupreme Court of Nevada.

WRIGHT v. OSBURN

Sandra D, WRIGHT, {/k/a Sandra Osburn, Appellant, v. David L. OSBURN,
Respondent,

No. 28714.

-~ December 30, 1998

Bruce 1. Shapiro, Ltd., Las Vegas, for appellant. Laura Wightman FitzSimmons, Las
Vegas, for respondent.

OPINION

Sandra D. Wright and David L. Osburn were married in April 1982 and divorced in March
1996. They had three children: Robert, born February 1984; Lindsay, born October
1986; and Alexandra, born July 1989. At the time of their marriage, Sandra and David
were attending Brigham Young University. In 1983, Sandra obtained a degree in design
and David obtained a degree in business and finance. After graduating, Sandra worked
while David obtained his masters degree in business administration. Sandra became a
full-time homemaker in 1984 after the birth of their first child. David was employed by
Bank of America, where he remained at the time of trial. David also teaches accounting
at the community college.

The district court awarded the parties joint legal and physical custody of their three
children, with physical custody of the children rotated weekly. The district court ordered
David to pay Sandra $100 per month per child for child support and $500 per month for
five years in rehabilitative spousal support but denied an award for attorney fees. Sandra
appeals those portions of the order regarding child support, spousal support and attorney
fees.

The child support ordered by the district court was the minimum specified under NRS
1258.070(1), despite the fact that the evidence showed that David's monthly income was
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$3,177 per month, while Sandra's income was $1,600 per month. While the district court
articulated the necessity of “attempt [ing] to maintain comparable lifestyles for the
children between the parents’ respective households™ when the parents have joint physical
custody, its order is af odds with this goal.

In Barbagallo v. Barbagallo, 105 Nev. 546, 779 P.2d 532 (1989), this court discussed the
difficulty of fairly allocating child support responsibilities between divorced parents with
disparate incomes who share equal physical custody of their children. Unfortunately,
Barbagallo did not choose to follow the guidance set forth by the legislature in NRS
Chapter 125B as to how the child support responsibilities should be allocated when
parents share physical custody equally. The result has been that decisions of the district
courts vary widely on similar facts.

This court now returns to the language in NRS Chapter 125B for determining the
appropriate allocation of child support in shared physical custody arrangements. In NRS
125B.020 and NRS 125B.070, the legislature set forth an objective standard with regard to
the support of minor children. These measures, when read together, require each parent
to provide a minimum level of support for his or her children, specified by the legislature
as a percentage of gross income, depending on the number of children and absent special
circumstances. NRS 125B.020 and 125B.070. This requirement is independent of the
custody arrangements. Therefore, when custody is shared equally, the determination of
who receives child support payments and the amount of that payment can be determined as
follows: Calculate the appropriate percentage of gross income for each parent; subtract
the difference between the two and require the parent with the higher income to pay the
parent with the lower income that difference. In this case, with three children, we would
take twenty-nine percent of $1,600, Sandra's monthly income, and twenty-nine percent of
$5,177, David's monthly income and subtract the difference. In this case, David would
be required to pay Sandra $1,037 each month. This approach embodies the legislative
enactment, and provides the uniformity and predictability which was the legislative aim.
Of course, the district court also has the option to adjust the amount of the award where
special circumstances exist. See NRS 125B.080(9).

Regarding the award of spousal support, the legislature has failed to set forth an objective
standard for determining the appropriate amount. Absent such a standard, there appears
to be a disparity in the awards for spousal support on similar facts even greater than for
child support. In Sprenger v. Sprenger, 110 Nev. 855, 859, 878 P.2d 284, 287 (1994),
this court set forth factors for the district court to consider in its determination, but the
weight to be given each of the factors is left to the discretion of the district court.

In this case, the district court awarded Sandra rehabilitative spousal support of $500 per
month for five years. She had eamned a degree in design years ago, but she had not
worked in the field for the thirteen years of their marriage. 1In fact, at the time of the
divorce she was employed as a secretary. Sandra had been a homemaker and primary
caretaker for the parties' three children during their marriage. She enabled David to
obtain an advanced degree and establish a career. David purchased a large home after the
divorce, but Sandra was unable to do so and lives in an apartment. It appears very
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unlikely that in five years, Sandra will be able to earn an income that will enable her to
either maintain the lifestyle she enjoyed during the marriage or a lifestyle commensurate
with, although not necessarily equal to, that of David, at least until she remarries or her
finanecial circumstances substantially improve. Id . at 860, 878 P.2d at 287. Considering
the relevant factors for determining an appropriate spousal support award outlined in
Sprenger, it does not appear that the district court's award was “just and equitable,” having
regard to the conditions in which the parties will be left by the divorce. See NRS
125.150(1)a). Therefore, we conclude that the district court abused its discretion in
ordering spousal support of only $500 per month for five years.

The disparity in income is also a factor to be considered in the award of attorney fees.
It is not clear that the district court took that factor into consideration,

For the foregoing reasons, we reverse those portions of the district cowt's decree setting
child support, spousal support and denying attorney fees and remand this case to the
district court for reevaluation of child support, spousal support and attorney fees.

I dissent. I would affirm the judgment of the trial court.

My main objection to the majority opinion is that it unfairly and improvidently conjures
out of thin air a new child support formula to be applied in cases of joint, equal custody.,
I say “thin air” because the court states no basis in law or reason ! for the carelessly-
concocted, “split-the-difference” formula that is adopted here, namely: “Calculate the
appropriate percentage of gross income for each parent; subtract the difference between
the two and require the parent with the higher income to pay the parent with the lower
income that difference.”

The mother and father of these three children share physical custody jointly and equally.
The father earns more than the mother. To give the children the benefit of the father's
greater earnings, the trial court correctly followed Barbagallo v. Barbagallo, 105 Nev. 546,
779 P.2d 532 (1989), and required the father to pay to the mother $300.00 per month to
make up for the difference. The district court decided, properly, in my opinion, that
under the circumstances of this case and under the various NRS 125B.080 factors referred
to in Barbagallo that the payment of $100.00 per child would be fair and just in this case.
By inventing its own child-sapport formula, this court will be requiring the father to pay
over §1,000.00 per month, almost twice as much as any other legislatively-adopted
formula that I have been able to locate.2 Although I am deeply concerned about the
unfairness suffered by this father, what is of most concern to me now is the unfairness that
will be suffered by virtually every joint custodian who has greater earning power than the
other joint custodian. Once the word gets out that an excessive, judicially-imposed
formula is going to be unexceptionably applied to the joint custodian with the greater
income, ] fear that it will deter parents from entering into joint custody arrangements.
Most joint custodial parents would not object to paying child support to the parent earning
less income, but after a certain point the child support becomes more of a subsidy to the
payee parent than it is a benefit to the children. As things stand, unless the legislature
acts to create a reasonable formula to be applied in joint custody cases, I am afraid that
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today's ruling will give great pause to the parent who earns more money than the other
before agreeing to accept joint custody. I think that this is detrimental to the best
interests of Nevada's children.

The district court did not go beyond the bounds of its discretion in deciding this case, and 1
would affirm the trial court's judgment.

FOOTNOTES

1. AsIread the majority opinion, its reasoning seems to be that the legislature favors
“requir[ing] each parent to provide a minimum level of support for his or her children,
specified by the legislature as a percentage of gross income.” The legisiature has not
provided a formula in cases of joint physical custody; therefore, reasons the majority, in
the absence a legislative percentage-of-income formula, this court “should make the
determination of . the appropriate percentage.” I disfavor the court’s enacting a
percentage formula of this kind because to do so properly involves taking into account
many difficult social issues and policy-setting functions, functions that can be suitably
carried out only by the legislative branch of government. It is not the invasion of the
legislative prerogative that disturbs me most about this case, however, it is the slipshod, by
-guess-and-by-golly way that the court has gone about enacting a new child support
formula.

2. The main point that I am trying to make in this dissenting opinion is that if the court
is going to legislate it should do so in a measured and fair way. The court should have
examined the various legislative formulas that have been adopted in these kinds of cases
and selected the optimal approach to be adopted in this state.  As things stand, the court
did not even pretend to do this.There are many legal and policy matters that must be taken
into consideration in the formulation of standards for child support payments that must be
made by one parent to another. Most states have adopted one of two approaches, the
“Income sharing” approach or the Massachusetts approach, sometimes called the
“marginal expenditure” model. In adopiing a child support model, legisiatures
necessarily weigh the question of fairness to the child support obligor against the objective
of providing adequately for the child. © Another consideration is avoiding any shocking
disproportion between the standard of living of a child and either of his parents.

Formulas cannot be reasonably enacted by legislature or court without giving serious
attention to the various aiternatives available.The following is an example of how a
rationally-devised formula might work in a joint custody case. If the marginal
expenditure model were employed, child support payments in this case would be
computed as follows: The total statutory chiid support obligation of both parents would
first be calculated ($5,177.00 + $1,600.00 = §6,777.00 x 29% = $1,965.00). The
marginal expenditure method adjusts for the additional costs of two households by an
arbitrary increase of 50%; thus $1,965.00 plus 50% of $1,965.00 (§982.00) = $2,947.00,
calculated as the total child support expenditure of both households. Half of $2,948.00,
or $1,474.00, is required in each household. Ofthe total income of the two parties, the
hushand earns 69% and the wife earns 31%. Ofthe $1,474.00 needed in the wife's home,
the husband must contribute 69%; thus the husband must pay $1,017.00. Of the
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$1,474.00 needed in the husband's home, the wife must pay 31% or $457.00. Seiting off
these two obligations resulis in the husband's owing to the wife the difference between
$1,017.00 and $457.00 or $560.00 per month. The arbitrary formulation adopted by the
majority is grossly unfair to this obligor and fo all joint custody obligors in the future.

SHEARING, J.
ROSE, YOUNG, and MAUPIN, J]., concur.

Copyright © 2012 FindLaw, a Thomson Reuters business. All rights reserved.
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Supreme Court of Nevada.

WESLEY v. FOSTER

Cassandra WESLEY, Appellant, v. Anthony FOSTER, Respondent.
No. 38639,
-- March 21, 2603
Before SHEARING, LEAVITT and BECKER, JJ.

David J. Roger, District Attorney, and Beth E. Ford, Deputy District Attorney, Clark
County, for Appellant. Anthony Foster, Henderson, in Proper Person.

OPINION

In this appeal, we examine whether the statutory presumptive maximum for child support,
as provided in NRS 125B.070,! should be applied to the support obligation before, or
after, application of the calculation set forth in Wright v. Osburn 2 for shared custodial
arrangements. We conclude that the Wright calculation should be performed before
application of the presumptive maximum support obligation.

FACTS AND PROCEDURAL HISTORY

In 1995, Cassandra Wesley and Anthony Foster had a child out of wedlock. Shortly
thereafter, paternity was established and child support was set.

On November 15, 2000, Wesley requested a three-year review and modification of child
support, pursuant to NRS 125B.145(1)(b); a hearing was conducted. Foster's gross
monthly income was determined to be $5,417. Wesley's gross monthly income was
determined to be $1,417. The hearing master calculated the appropriate percentage of
each parent's income, subtracted Wesley's obligation from Foster's, pursuant to Wright,
and then applied the statutory presumptive maximum (the cap), as provided by NRS
125B.070(1)(b).
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Shortly thereafter, Foster filed an objection to the hearing master's recommendation and
order, arguing that the child support court's decision was clearly erroneous because the cap
should have been applied before performing the Wright calculation. Following a hearing,
the district court agreed with Foster's approach and reset his support obligation.

Wesley appealed the district court's ruling, contending that in shared custody
arrangements, the cap should be applied after the Wright calculations. We now take this
opportunity to clarify our ruling in Wright.

DISCUSSION

NRS 125B.020(1) provides that parents have a duty to support their children. NRS
125B.070(1)(b) provides a formula for calculating chilé support based on a percentage “of
a parent's gross monthly income, but not more than $500 per month per child . unless the
court sets forth findings of fact as to the basis for a different amount pursuant to subsection
6 of NRS 125B.080.” These two statutes, taken together, set forth an objective standard for
establishing child support.?

In Wright, this court established a formula for determining which parent receives child
support and the amount of support in situations where custody is shared equally.? The
district court must “[clalculate the appropriate percentage of gross income for each parent;
subtract the difference between the two and require the parent with the higher income to
pay the parent with the lower income that difference.” 2 In Wright, we did not specifically
address the question of when application of the statutory presumptive maximum should
ocecur.8

The Wright offset should take place before, not after, application of the cap. This
conclusion supports “the general philosophy of NRS 125B.070, which is to make sure
adequate monthly support is paid to our children.” ?

As we have previously stated, the fixed child-care expenses incurred by each parent are
usually not appreciably diminished as a result of shared custody.? “The sad reality that
must be faced is that the desirable sharing of custody responsibilities by [another]
custodian in joint custody situations has the inevitable result of increasing total child-
related expenses.”? Nonetheless, we must still attempt to maintain the comparable
lifestyle of the child between the parents’ households. 1

In this case, there is a disparity in the gross monthly income of the two parents.
Consistent with our holding in Wright, Wesley's percentage of gross monthly income
should first be subtracted from Foster's percentage of gross monthly income. Xl Then,
after this offset 1s made, the cap should be applied.}2  “Of course, the district court also
has the option to adjust the amount of the award where special circumstances exist.” 12

CONCLUSION
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We hold that in shared custodial arrangements, the Wright offset should be applied prior
to application of the statutory cap.  The district court erred by applying the cap prior to
performing the offset. Accordingly, we reverse the order of the district court and remand
this case for further proceedings consistent with this opinion.

FOOTNOTES

1. The version of NRS 125B.070 that applies in this opinion is the statute in effect
through June 30, 2002, providing a presumptive maximum of $500 per menth per child.
The new version of the statute, effective July 1, 2002, provides a different presumptive
maximum amount to each income range, ranging from a presumptive maximum amount of
$500 to $800. The new statute also requires that the income range and maximum
amounts be adjusted on July 1 of each year based upon the increase or decrease in the
Consumer Price Index.

2. 114 Nev. 1367, 970 P.2d 1071 (1998).

{¥S]

See Wright, 114 Nev. at 1368, 970 P.2d at 1072.

I

1d. at 1368-69, 970 P.2d at 1072.
5. Id.at 1369, 970 P.2d at 1072,

5. Seeid. In Wright, we applied the applicable percentage to each parent's gross
income and subtracted the lower obligation from the higher obligation. The father's
obligation was $1 over the presumptive maximum before subtracting the mother's
obligation.

7.  Garrett v. Garrett, 111 Nev. 972, 976, 899 P.2d 1112, 1115 (1995} (Rose, J.,
dissenting).

ioo

Barbagallo v. Barbagallo, 105 Nev. 546, 549, 779 P.2d 532, 535 (1989).

9. 1Id.

10.  See Wright, 114 Nev. at 1368, 970 P.2d at 1072.

11, 18% of $1,417.00 = $255.06. 18% of $5,417.00 = $975.06. Applying the offset,
$975.06 minus $255.06 = $720.00, Foster's child support obligation prior to application of
the cap.

12.  The version of NRS 125B.070 in effect at the time of the petition for modification
provided a $500 cap. Therefore, Foster's obligation for support payments to Wesley is
$500 per month.

13.  Wright, 114 Nev. at 1369, 970 P.2d at 1072 (citing NRS 125B.080(9)).

LA JRE SENPY. U | G SR & B [V o 1 0 F - PRy Q2872017



WESLEY v. FOSTER, No. 38639., March 21, 2003 - NV Supreme Court | FindLaw Page 4 of 4

PER CURIAM.
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NRS: CHAPTER 125B - OBLIGATION OF SUPPORT Page 1 of 1

NRS 125B.145 Review and modification of order for support: Request for review; jurisdiction; notification of right to
request review.

1. An order for the support of a child must, upon the filing of a request for review by:

(a) The Division of Welfare and Supportive Services of the Depariment of Health and Humen Services, its designated
representative or the district attomey, if the Division of Welfare and Supportive Services or the district attomney has
jurisdiction in the case; or

(b) A parent or legal guardian of the child,
= be reviewed by the court at jeast every 3 years pursuant {o this section io determine whether the order shouid be modified
or adiusted. Each review conducted pursuant to this section must be in response to a separate request.

2. Ifthe court:

{a) Does not have jurisdiction to modify the order, the court may forward the request to any court with appropriate
jurisdiction.

(b) Has jurisdiction to modify the order and, taking into account the best interests of the child, determines that
modification or adjustment of the order is appropriate, the court shall enter an order modifying or adjusting the previous order
for support in accordance with the requirements of NRS 125B.070 and 1258.080.

3. The court shall ensure that:

(&) Each person who is subject to an order for the support of a child is notified, not less than once every 3 years, that the
person may request a review of the order pursuant to this section; or

{b} An order for the support of & chiid includes notification that each person who is subject to the order may request a
review of the order pursuant to this section.

4. An order for the support of a child may be reviewed at any time on the basis of changed circomstances. For the
purposes of this subsection, a change of 20 percent or more in the gross monthly income of a person who is subject 1o an
order for the support of a child shall be deemed to constitute changed circumstances requiring a review for modification of
the order for the support of a child.

5. Asused in this section:

() “Gross monthly income™ has the meaning ascribed to it in NRS 125B.070.

(b) “Order for the support of a child” means such an order that was issued or is being enforced by a court of this State.
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NRS: CHAPTER 125 - DISSOLUTION OF MARRIAGE Page 1 of 1

NRS 125.0406 Orders for suppert and cost of suit during pendency of action.

1. In any suit for divorce the court may, in its discretion, upon application by either party and notice to the other party,
require either party to pay moneys necessary to assist the other party in accomplishing one or more of the following:

(a) To provide temporary maintenance for the other party;

(b) To provide temporary support for children of the parties; or

(¢) To enable the other party to carry on or defend such suif.

2. The court may make any order affecting property of the parties, or either of them, which it may deem necessary or
desirable to accomplish the purposes of this section. Such orders shall be made by the court only after taking into
consideration the financial situation of each of the parties.

3. The court may make orders pursuant to this section concurrently with orders pursnant to NRS 125,470,
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NRS: CHAPTER. 125 - DISSOLUTION OF MARRIAGE Page 1 of 2

NRS 125,150 Alimony and adjudication of property rights; award of attorney’s fee; subsequent modification by
court. Except as otherwise provided in NRS 125.135 and unless the action is contrary to a premarital agreement between the
pames which is enforceable pursuant to chapter 1234 of NRS:

In granting a divorce, the court:

(a} May award such alimony to the wife or to the husband, in a specified principal sum or as specified periodic payments,
as appears just and equitable; and

(b) 8hali, to the extent practicable, make an equal disposition of the community property of the pariies, except that the
court may make an unequal disposition of the community property in such proportions as it deems just if the cowrt finds a
compelling reason to do so and sets forth in writing the reasons for making the unequal disposition.

2. Except as otherwise provided in this subsection, in granting a divorce, the cowrt shall dispose of any property held in
joint tenancy in the manner set forth in subsection I for the disposition of community property. If & party has made a
coniribution of separate property te the acquisition or improvement of property held in joint tenancy, the court may provide
for the reimbursement of that party for his or her contribution. The amount of refmbursement must not exceed the amount of
the contribution of separate property that can be traced to the acquisition or improvement of property held in joint tenancy,
without tnterest or any adjustment because of an Increase in the value of the property held in jomt tenancy. The amount of
reimbursement must not exceed the value, at the time of the disposition, of the property held in joint tenancy for which the
contribution of separate property was made. In determining whether to provide for the reimbursement, in whole or in part, of
a party who has conivibured separate property, the court shall consider:

{a) The intention of the parties in placing the property in joint tenancy;

{b) The length of the marriage, and

(¢) Any other factor which the court deems relevant in making a just and equitable disposition of that property.
= As used in this subsection, “contribution” includes, without limitation, a down payment, a payment for the acquisition or
improvement of property, and a paymeni reducing the principal of & loan used to finance the purchase or improvement of
property. The term does not include a payment of interest on a loan vsed to finance the purchase or improvement of property,
or a payment made for maintenance, insurance or taxes on property.

3. Except as otherwise provided in NRS 125141, whether or not application for suit money has been made under the
provisions of NRS 125.040, the court may award a reasonable atiomey’s fee to either party to an action for divorce if those
fees are in issee under the pleadings.

4. In granting a divorce, the court may also set apart such portion of the husband’s separate property for the wife’s
support, the wife’s separate properiy for the husband’s support or the separate property of erther spouse for the support of
their children as is deemed just and equitable.

5. In the event of the death of either party or the subsequent remarriage of the spouse to whom specified periodic
payments were to be made, all the payments required by the decree must cease, unless it was otherwise ordered by the court.

6. If the court adjudicates the property rights of the parties, or an agreement by the parties settiing their property rights
has been approved by the court, whether or not the court has retained jurisdiction to modify them, the adjudication of
property rights, and the agreements seitling property rights, may nevertheless at any time thereatter be modified by the court
upon written stipulation signed and acknowledged by the parties to the action, and in accordance with the terms thereof.

7. If a decree of divorce, or an agreement between the parties which was ratified, adopted or approved in & decree of
divorce, provides for specified periodic payments of elimony, the decree or agreement is not subject to modification by the
court as to accrued payments. Payments pursuant to a deeree entered on or after July 1, 1975, which have not accrued at the
time a motion for modification is filed may be modified upon a showing of changed circumstances, whether or not the court
has expressly retained jurisdiction for the modification. In addition to any other factors the cowrt considers relevant in
determining whether to modify the order, the court shall consider whether the income of the spouse who is ordered to pay
alimony, as indicated on the spouse’s federal income tax retumn for the preceding calendar year, has been reduced te such a
level that the spouse is financially unable to pay the amount of alimony the spouse has been ordered to pay,

8. In addition o any other factors the court considers relevant in determining whether to award alimeny and the amount
of such an award, the court shall consider:

(a) The financia! condition of each spouse;

(b) The nature and value of the respective property of each spouse;

{¢) The contribution of each spouse to any property held by the spouses pursuant to NRS 123.030;

{d) The duration of the marriage;

(e) The income, eaming capacity, age and health of each spouse;

(f} The standard of living during the marriage;

(g} The career before the marriage of the spouse who would receive the alimony;

(h) The existence of specialized education or training or the level of marketable skills attained by each spouse during the
marriage;

(i) The contribution of either spouse as homemaker;

(3) The award of property granted by the court in the divorce, other than child support and alimony, to the spouse who
would receive the alimony; and

(k) The physical and mental condition of each party as it relates to the financial condition, health and ability to work of
that spouse.

9pIn granting a divorce, the cowt shall consider the need to grant alimony to a spouse for the purpose of obtaining
iraining or education relanng to a job, career or profession. In addition to any other factors the court considers relevant in
determining whether such alimony should be granted, the court shall consider:

{a) Whether the spouse who would pay such alimony has obtained greater job skills or education during the mamriage; and

(by Whether the spouse who would receive such alimeny provided financial support while the other spouse obtaed job
skills or education.

10. If the court determines that alimony should be awarded pursuant to the provisions of subsection 9:
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NRS: CHAPTER 125 - DISSOLUTION OF MARRIAGE Page 2 of 2

{a) The court, in its order, shail provide for the time within which the spouse who is the recipient of the alimony must
commence the training or education relating to a job, career or profession.

(b) The spouse who is ordered to pay the alimony may, upon changed circumstances, file a motion to modify the order.

(¢) The spouse who is the recipient of the alimony may be granted, in addition to any other alimeny granted by the court,
maney to provide for;

{1) Testing of the recipient’s skills relating 1o a job, career or profession;

{2) Evalnation of the recipient’s abilities and goals relating to a job, career or profession;

¢ (3) Guidance for the recipient in establishing a specific plan for raming or education relating to a job, career or
rofession; .
P (4) Subsidization of an employer’s costs incurred in training the recipient;

(5) Assisting the recipient to search for a job; or

(6) Payment of the costs of tuition, books and fees for:
(I} The equivalent of a high school diploma;
(1) College courses which are directly applicable to the recipient’s goals for his or her career; or
(11T) Courses of training in skills desirable for employment.

11, For the purposes of this section, a change of 20 percent or mere in the gross monthly income of a sponse who is
ordered to pay alimony shall be desmed to constitute changed circumstances requiring a review for modification of the
payments of alimony. As used in this subsection, “gross monthly income” has the meaning ascribed to it in NRS 125B.070.

[Part 25:33:1861; A 1939, 18; 1943, 117; 1949, 54; 1943 NCL § 94631—(NRS A 1961, 401; 1975, 1588; 1979, 1821,
1989, 744, 1005; 1993, 240, 2550; 1995, 1968; 1999, 2023; 2003, 544; 2007, 2479)
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Future Developments

The IRS has created a page on IRS.gov for information
about Publication 504, at www.iRS.gowpub504. Informa-
fion about any future developments affecting Publication
504 {such as !egislation enacted after we release it) will be
posted on that page.

Reminders

Relief from joint liabitity. In some cases, one spouse
may be relieved of joint liability for tax, interest, and penal-
ties on a joint tax retum. For more information, see Relief
from joint liabitity under Married Fiting Jointly.

Social security numbers for dependents. You must in-
clude on your tax ratum the taxpayer identification number
{generally the social security number) of every person for
wham you claim an exemption. See Exemplions for De-
pendents under Examptions, |ater.




individual faxpayer identification number (ITIN).. The
IRS will issue an ITIN to a nonresident or resident alien
who does not have and is not eligible to get a social
security number {(SSN). Ta apply for an ITIN, file Form
W-7, Application for IRS Individual Taxpayer identification
Nurmnber, with the IRS. it iakes about € 10 10 weeks to get
an ITIN. The ITIN is entered wherever an SSN is requested
on a tax return. If you are required to include another
person’s SSN on your return and that person does not
have and cannot get an S8N, enter that persen’s ITIN.

Change of address. If you change your mailing address,
be sure to notify the Intermnal Revenus Service. You can
use Form 8822, Change of Address. Mail it to the Intemal
Revenue Service Center for your cld address. (Addresses
for the Service Centers are on the back of the form.)

Change of name. |f you change your name, be sure to
notify the Sccial Security Administration using Form 58-5,
Application for a Social Security Card.

Change of withholding. f you have been claiming a
withhoiding exemption for your spouse, and you divorece or
legally separate, you must give your employer a new Form
W-4, Employee's Withholding Allowance Certificate. within
10 days after the divorce or separation showing the correct
number of exemptions.

Photographs of missing chiidren. The Internal Reve-
nue Service is a proud partner with the National Cenier for
Missing and Exploited Children. Pholographs of missing
children selected by the Center may appear in this publica-
tion on pages that would otherwise be blank. You ean help
bring these children home by looking at the photographs
and cafling 1-800-THE-LOST (1-800-843-5678) if you rec-
ognize a child.

Introduction

This publication explains tax rules that apply if you are
divorced or separated from your spouse. It covers general
filing information and can heip you choose your filing sta-
tus. it aiso can help you decide which exemptions you are
entitled to ¢laim, including exemptions for dependents.

The publication also discusses payments and transfers
of property that often occur as a result of divorce and how
you must treat thern on your tax return. Examples include
alimony, child support, cther court-ordered payments,
property settlements, and transfers of individual retirement
arrangements. n addition, this publication also explains
deductions aliowed for some of the costs of obtaining a
divorce and how to handle tax withholding and estimated
tax payments.

The last part of the publication explains speciaf rules
that may apply to persons who live in community property
states,

Comments and suggestions. We welcome your com-
ments about this publication and your suggestions for
future editions.

You can write 1o us at the foliowing address:
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Internal Revenue Service

Individual and Specialty Forms and Publications
Branch

SE:W:CAR:MF:T:|

1111 Constitution Ave. NW, [R-6526
Washington, DC 20224

We respond to many leiters by telephone, Therefore, it
would be helpful if you would include your daytime phone
number, including the area cods, in your correspandance,

You ¢can emait us at taxforms @irs.gov. Pleass put "Pub-
lications Gomment” on the subject line. You can also send
us commenits from www.irs.goviformspubs/. Select “Com-
ment on Tax Farms and Publications™ under “information
About.”

Although we cannot respond individually to each com-
ment received, we do appreciate yvour feedback and will
consider your comments as we revise our tax products.

Ordering forms and publications. Vistt www.irs.gov/
formspubs/ to download forms and publications, call
1-800-828-3676, or write to the address below and receive
a response within 10 days after your request is received.

Internal Revenue Service
1201 N. Mitsubishi Motorway
Bloomington, IL 81705-6613

Tax questions. If you have a tax question, check the
information avaitable on IRS.gov or call 1-800-828-1040.
We cannot answer {ax questions sent to either of the
above addresses.

Useful items
You may want io see:

Publications

0 501 Exemptions, Standard Deduction, and Filing

Information
Sales and Other Dispositions of Assets
Commumity Propeity

O 544
0 553
0 580
[ 971

Individuai Retirement Arrangements (JRAS)
Innocent Spouse Relief

Form (and Instructions)

1 8332 Relsase/Revocation of Release of Claim 1o
Exemption for Child by Custodial Parent

0 8378 Injured Spouse Allocation

O 8857 Beguest for Innocent Spouse Rellet
See How To Get Tax Help near the end of this publica-
tion for informaticn about getting publications and forms.

Filing Status

Your filing status is used in determining whether you must
file a return, your standard deduction, and the correct tax. It
may also be used in determining whether you can claim
certain other deductions and credits. The filing status you
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can choose depends pattly on your marital status on the
last day of your tax year.

Marital status. If you are unmarried, your filing status is
single or, if you meet certain requirements, head of house-
hold or gualifying widewd{er). If you are married, your filing
status is either married filing a joint return or married fiillng a
separate return., For information about the single and quali-
fving widow(er) filing statuses, see Publication 501.

For federal fax purposes, a marriage means only a legal
union between a man and a woman as hushand and wife.
The word “spouse” means a person of the opposite sex
who is a husband or a wiie.

Unmarried persons. You are unmatried for the whele
year if either of the following applies.

¢ You have abtained a final decree of divorce or sepa-
rate maintenance by the last day of your tax year. You
must follow your state law to determine if you are
divorced or legally separated.

Exception. if you and your spouse obtain a divorce
in one year for the sole purpose of filing tax returns as
unmarried individuals, and at the time of divorce you
intend to remarry each other and do so in the next tax
year, you and your spouse must file as married indi-
viduals.

* You have obtained a decree of annulment, which
holds that no valid marriage ever existed. You must
file amended returns (Form 1040X, Amended U.5.
Individual income Tax Return} for ali tax years af-
fected by the annulment that are not closed by the
statute of limitations. The statute of limitations gener-
ally doas not end until 3 years after the due date of
your original return. On the amended return you will
change vour filing status to single, or if you meet
certain requirements, head of household.

Married persons. You are married for the whole year if
you are separated but you have not obiained & final decree
of divorce or separate maintenance by the last day of your
iax year. An interlocutory decree is not a final decree.

Exception. If you live apart from your spouse, under
certain ¢ircurnsiances, you may be considered unmarried
and can file as head of househoid. See Hesad of House-
hold, |ater.

Married Filing Jointly

If you are married, you and your spouse can choose to file
a joint return, tf you file jointly, you both must include all
your income, exemptions, deductions, and credits on that
return. You can file a joint return even if one of you had no

income of deductions.
should usually figure your tax on both a joint

return and separate returns (using the fifing sta-
tus of married filing separately) to see which gives the two
of you the lower combined tax.

Nonrasident alien. To file a joint return, at least one of
youmust be a U.S. citizen or resident alien at the end of the
tax year, If eithar of you was a nonresident alien at any fime
during the tax year, you can file a joint return only if you

if both you and your spouse have income, you
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agree 1o treat the nonresident spouse as a resident of the
United States. This means that your combined worldwide
incomes are subject to U.8, income tax, These rules are
explained in Publication 519, U.S. Tax Guide for Aliens.

Signing a joint return. Both you and your spouse gener-
ally must sign the return, or it will not be considered a joint
return.

Joint and individual liability, Both you and your spouse
may be heid responsible, jointly and individuaily, for the tax
and any interest or penalty due on your joint retumn. This
means that one spouse may be held Kabie for all the tax
dus even if all the income was earned by the other spouse.

Divorced taxpayers. It you are divorced, you are jointly
and individually responsible for any tax, interest, and pen-
alties due on a joint return for a tax year ending before your
divorce. This responsibility applies even if your divorce
decree states that your former spouse will be responsible
for any amounts due on previously filed joint returns.

Relief from joint liabilily. \n some cases, a spouse
may be relieved of the tax, interest, and penalties on a joint
return. You can ask for relief no matter how small the
liability.

There are three types of relief available.

¢ Innocent spouse relief.

¢ Separation of liability, which applies to joint filers
who are divorced, widowed, legally separated, or
who have not lived together for the 12 months end-
ing on the date election of this relief is filed.

¢ Equitable relief.

Married persons who live in community property states,
but who did not file joint returns, may alsc qualify for relief
trom labiity arising from community property law or for
equitable relief, See Relief from Hability arising from com-
munity properly law, later, under Community Froperty.

Each kind of relief has different requirements, You must
file Form 8857 to request relief under any of these catego-
ties. Publication 971 explains these kinds of relief and wheo
may gualify jor them. You can also find information on our
website at IRS.gov.

Tax refund applied to spouse’s debis, The overpay-
ment shown on your joint return may be used to pay the
past-due amount of your spouse's debts. This includes
your spouse’s federal {ax, state income tax, child or
spousal suppori payments, or a federal nontax debt, such
as a student loan. You can get a refund of your share of the
overpayment if you qualify as an injured spouse.

Injured spouse. You are an injured spouse if you file a
joint return and all or part of your share of the overpayment
was, or is expected 10 be, applied againsi your spouse’s
past-due debis. An injured spouse can get a refund for his
or her share of the overpayment that would otherwise be
used to pay the pasi-due amount.

To be considered an injured spouse, you must:

1. Have made and reported tax payments (such as fed-
eral income tax withheid frormn wages or estimated tax
payments), or claimed a refundable tax credit, such
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as the earned income credit or additional child tax
credit an the joint return, and

2. Not be legally obligated te pay the past-due amount.

Note. If the injured spouse’s permaneni home is in a
community property state, then the injured spouse must
only mest {2). For more information, see Publication 555.
must be divided according to local law. If you live
LEOINL) 7 @ community properly state in which all com-

munity property is subject to the debls of aither spouse,
your entire refund s generally used te pay these debts.

Refunds that involve community property states

If you are an injured spouss, you must file Fonm 8379 to
have your portion of the overpayment refunded to you.
Follow the instructions for the form.

if you have not filed your joint return and you know that
your joint refund wili be offset, file Form 8379 with your
return. You should receive your refund within 14 weeks
from the date the paper retumn is filed or within 17 weeks
from the date the refurn is filed electronically.

If you filed your joint return and your joint refund was
ofiset, file Form 8379 by itself. Whan filed after offset, itcan
take up fo 8 weeks to receive your refund. Do not attach
the previously filed tax return, but do include copies of all
Forms W-2 and W-2G for both spouses and any Forms

1099 that show income tax withheld.
cent spouse relief request. An injured spouse
IGIET)  vses Form 8379 to request an allocation of the
tax overpayment attributed to each spouse. An innocent
spouse uses Form 8857 to request refief from joint liability
for tax, inferest, and penafties on a joint return for ftems of
the other spouse {or former spouse) that were incorrecily
reported on or omitted from the joint return. For information
on innocertt spotses, see Relief from joint liakility, earfier.

An injured spouse claim is different from ari inne-

Married Filing Separately

If you and your spouse file separate returns, you should
each repori only your own income, exemptions, deduc-
tions, and credits on your individual return. You can file a
separate return even if only one of you had income. For
information on exermptions you can claim an your separate
return, see Exemptions, iater.

Community or separate income. |f you live in a commu-
nity property state and file a separate return, your income
may be separate incoms or community Income for income
fax purposes. For more information, see Community -
come under Community Property, later.

Separate liability. If you and your spouse file separately,
you each are responsible only for the tax due on your own
return.

ltemized deductions. |f you and your spouse file sepa-
rate returns and one of you itemizes deductions, the other
spouse cannot use the standard deduction and sheuld
also itemize deductions.

Dividing itemized deductions. You may be able to
claim itemized dedustions on 2 separate return for certain
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expenses that you paid separately or jointly with your
spouse, See Table 1, later.

Separate returns may give you a higher tax. Some
martfied couples file separate returns because each wanis
to be responsible only for his or her own tax. There is no
joint liability, Bui in almoet gllingtances, if you file separate
returns, you will pay more combined federal tax thar you
wouid with a joint return. This is because the following
special rules apply if you file a separate return.

1. Your tax rate generally will be higher than it would be
on a joint refurn,

2. Your exemption amount for figuring the alternative
minimurn tax will be haif of that aflowed a joint return
filer.

3. You cannot take the credit for child and dependent
care expenses in most cases.

4. You cannot iake the earned income credit.

5. You cannot take the exclusion or credit for adoption
expenses in most instances.

6. You cannof take the credit for higher education ex-
penses {American opportunity and lifetime learning
crediis), the deduction for student loan interest, or
the tuition and fees deduction.

7. You cannot exclude the interest from qualified sav-
ings bonds that you used for higher education ex-
penses.

8. If you lived with your spouse at any time during the
fax year:

a. You cannot claim the credit for the elderly or the
disabled, and

b. You will have to include in income more {up to
85%) of any social security or equivalent railroad
retirement benefits you received.

9. Your income limits that reduce the child tax credit
and the retirement savings contributions credit are
half of the limits for a joint return filer,

10. Your capital loss deduction mit is $1,500 (instead of
$3,000 on a joint retun),

11. Your basic standard deduction, if aliowable, is half of
that aliowed a joint return filer. See Hemized deduc-
tions, earlier.

12. Your first-time homebuyer credit is limited to $4,000
(instead of $8,000 if you fited a joint return). 1f the
special ruie for long-time residents of the same main
home applies, the credit is limited 1o $3,250 (instead
of $6,500 i you filed a joint retum).

Joint return after separate returns. If either you or your
spouse (or both of you) file a separate return, you generally
can change o a joint return any time within 3 years from
the due date {not including extensions} of the separate
return or returmns. This applies to a return either of you filed
claiming married filing separately, single, or head of house-
hold filing status. Lise Form 1040X to change your filing
status.
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Tabie 1.

ltemized Deductions on Separate Returns

Keep for Your Records m

This table shows ftemized deductions you can claim on your married filing separate return whether you paid the
expenses sepatately with your own funds or jointly with your spouse. Caution: If you live in a communily property
state, these rules do not apply. See Community Property.

IF you paid ...

AND you ...

THEN you can deduct on your
separate federal return...

medical expenses

paid with funds deposited in a joint checking
account in which you and your spouse have an
equal interest

hall of the total medical expenses,
subject to centain limits, unless you can
show that you alone paid the expenses.

state income tax

file a separate state income iax return

the state income tax you alone paid
during the year.

file a joint state income tax return and you and
your spouse are jointly and individually liable
for the {ull amount of the state income tax

the state income tax you alone paid
during the year.

file a joint state income tax retum and you
are liable for only your own share of state

the smaller of:

income tax

# the state income tax you alone paid
during the year, or

= the total state income tax you and
your spouse paid during the year
muitiplied by the following fraction.
The numerator is your gross income
and the denominator
is your combined gross income.

property {ax
entirety

paid the tax on property held as tenants by the

the property tax you alone paid.

morigage interest
as tenants by the entirety

paid the interest on a qualifiad home! held

the morigage interest you alone paid.

casualty loss
as tenants by the entirety

have a casualty loss on a home you own

haif of the loss, subject to the deduction
limits, Neither spouse may report the
total casualiy loss.

1 For more information on a qualified home and deductible morigage interesi, see Publication 238, Home Mongage Interest Deduction.

Separate returns after joint return. After the due date of
your return, you and your spouse cannot file separate
returns if you previously filed a joint return.

Exception. A personal representative for a decedent
can change from a joint return elected by the surviving
spouse to a separate return for the decedent. The personal
representative has 1 year from the due date (including
extensions} of the joint return to make the change,

Head of Household

Filing as head of househald has the foliowing advantages.

* You can claim the standard deduction even if your
spouse files a separate return and itemizes deduc-
tions,

¢ Your standard deduction is higher than is allowed if
you claim a filing status of single or married filing
separately,

Pubiication 504 (2011)

+ Your tax rate usually will be lower than it is if you
claim a fiting siatus of single or married filing sepa-
rately.

¢ You may be able to claim certain credits (such as
the dependent care credit and the earned income
credit) you cannot claim if your filing status is mar-
ried filing separately.

* Income limits that reduce your child tax credit and
retirement savings contributions credit are higher
than the income limits if you claim a filing status of
married filing separately.

Requirements. You may be able to file as head of house-
hold if you meet all the following requirements.

& You are unmarried or “considered unmarried” on the-
last day of the year.

* You paid more than half the cost of keeping up a
home for the year.
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s A “gualifying person” lived with you in the home for
more than half the year (except for temporary ab-
serices, such as school). However, if the "qualifying
person” is your dependent parent, he or she-does
not have to live with you. See Special rule for parend,
later, under Qualifying person.

Considered unmartied. You are considered unmarried
on the last day of the tax year if you meet all the following
tests.

® You file a separate relumn. A separate return in-
cludes a return claiming married filing separately,
single, or head of household filing status.

e You paid mors than half the cost of keeping up your
home for the tax year.

# Your spouse did not live in your home during the last
6 months of the tax year. Your spouse is considered
to live in your home even if he or she is temporarily
absent due to special circumstances. Ses Tempo-

rary absences, iater,

* Your home was the main home of your child,
stepchild, or foster chiid for more than half the year.
(See Qualifying person, below, for rules applying 1o
a child’s birth, death, or temporary absence during
the year.)

e You must be able to claim an exemption for the
child. However, you meet this test if you cannct
claim the exemption only because the noncustedial
parent can claim the child using the rule described
later in Special rule for divorced or separated par-
ents {or parents who five apart) under Exemptions
for Dependents. The general rules for claiming an
exemption for a dependent are shown later in Table
3.

if you were considered married for part of the year
A and lived in a community property state (one of
TN the sfates listed later under Community Prop-
ertly), special rules may apply in determining your income
and expenses. See Publication 555 for more information.

Nonresident alien spouse. If your spouse was a non-
resident alien at any time during the tax year, and you have
not chosen 1o treat your spouse as a resident alien, you are
considered unmarried for head of household purposes.
However, your spouse is not a qualifying person for head
of household purposes. You must have another qualifying
person and meet the other requirements to file as head of
household.

Keeping up a home. You are keeping up a home only if
you pay more than half the cost of its upkeep for the year.
This includes rent, moartgage interest, real estaie taxes,
insurance on the home, repairs, utilities, and food eaten in
the home. This does not include the cost of clothing,
education, medical treaimeni, vacations, life insurance, or
transportation for any member of the household.

Qualifying person. Table 2, [ater, shows who can be a
qualifying person. Any person not described in Table 2 is
not a qualifying person.

Page 6

Generally, the qualifying person must live with you for
more than half of the year.

Special rule for parent. If your gualifying person is
your father or mother. you may be eligible to file as head of
household even if your father or mother does not live with
you. However, you musi be abie to claim an exemption far
your father or mother. Alse, you must pay more than half
the cost of keeping up a home that was the main home for
the entire year for your father or mother. You are keeping
up a main home for your father or mother if you pay more
than half the cost of keeping your parent in a rest home or
home for the elderly.

Death or birth. You may be eligible to file as head of
household if the individual who qualifies you for this filing
status is born or dies during the year. You must have
provided more than half of the cost of keeping up a home
that was the individual’s main home for more than half of
the year, or, if less, the period during which the individual
lived.

Exampie. You are unmarried. Your mother, for whom
you can claim an exemption, lived in an apartment by
herself. She died on September 2. The cost of the upkeep
of her apartment for the year until her death was $8,000.
You paid $4,000 and your brother paid $2,000. Your
brother made no other payments towards your mother's
support. Your mother had no income. Because you paid
more than half of the cost of keeping up your mother's
apartmeni from January 1 untit her death, and you can
claim an exemption for her, you can file as a head of
househaold.

Temporary absences. You and your qualifying person
are considered to live together even if one or both of you
are temporarily absent from your home due to special
circumstances such as illness, education, business, vaca-
tion, or military service. 1f must be reasonable to assume
that the absent person will return to the home after the
iernporary absence. You must continue to keep up the
home during the absence,

Kidnapped child. You may be eligible to file as head of
household even if the child who is your qualifying persaon
has been kidnapped. You can claim head of household
filing status if all the following statemenis are true,

¢ The child must be presumed by law enforcement
authorities to have been kidnapped by someone who
is not & member of your family or the child's family,

¢ |n the year of the kidnapping, the child lived with you
for more than half the part of the year before the
kidnapping.

* You would have gualitied for head of household filing
status if the child had not been kidnapped.

This treatment applies for all vears uniil the child is
returned. However, the fast year this treatment can apply is
the earlier of:

s The year there is a determination that the ¢hild is
dead. or

¢ The year the child would have reached age 18.
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Table 2. Who is a Qualifying Person Qualifying You To File as

Head of Household?!

Caution. See the text of this publication for the other requirements you must meet to ciaim head of housshold filing status.

Keap for Your Records m

IF the person s your ...

AND ..

THEN that parson s ...

qualifying child (such as a son,
daughter, or grandchild who lived
with you more than half the year
and meets certain other tests)?

he or she is single

a qualifying persen, whether or not
you can claim an exemption for the
person.

he or she is married and you can claim an
exemption for him or her

a qualifying perscn.

he or she is married and you cannot claim an
exemption for him or her

noi a gualifying person.®

qualifying relative®* whao is your

you can claim an exemption for him or her®

a qualifying person.?

father or mother

you cannat claim an exemption for him or her

not a qualifying parson.

qualifying relative* other than
your father or mother (such as a
grandparent, brother, or sister
who meets certain tests)

he or she lived with you more than half the
year, and he or she is related o you in one of
the ways listed under Relafives who do not
have to live with you in Publication 501 and
you can claim an exemption for him or her®

a qualifying person.

the year

he or she did not live with you more than half

not a qualifying person.

hougehold

he or she is not related to you in one of the
ways listed under Refatfves who do not have
io live with you in Publication 501 and is your
qualifying relative only because he or she
lived with you all year as a member of your

not a gualifying person.

you cannot ¢laim an exemption for him or her

not a quatifying person.

1 A person cannot gualify more than one taxpayer to bsa the head of househeld filing status for the year.

2 See Table 3, later, for the tests that must be met to be a qualifying child, Note. If you are a noncustodial paremt, the tarm “qualifying child” for head
of housshold filing status does not include a child who is your qualifying child for exemption pumoses only because of the rules described under
Chitdren of Diverced or Separated Parents (or Farents Who Live Aparti under Exemptions for Dependents, iater. If you are the custodial parem

and those Tules apply, the child is generally your quatifying child for head of househeld filing siatus even though the child is not a qualifying child

for whom you can claim an exemption.

2 This person is a qualifying person #f the only reason you cannot claim the exemption is that you can be claimed as a dependent on someone else’s

return.

1 5ee Table 3, later, for the tests that must be mel 1o be a qualifying ralative.

5 you can daim an exemption for a person only because of a multiple suppon agreement, that person is not a qualifying person. See Muitiple

Support Agreement in Publivation 501,
& See Special rue for parent for an additional reguirement.

More information. For more information on filing as head
of household, see Publication 501.

Exemptions

You can deduct $3,700 for each exemption you claira in
2011.

There are two types of exemptions: personal examp-
tions and exemptions for dependents. If you are entitled to
claim an exemption for a dependent (such as your chiid),
that dependent cannot claim his or her personal exemption
on his or her own tax retum.

Publication 504 (2011)

Personal Exemptions

You can claim your own exemption unless someone else
can claim it. If you are married, you may be able to take an
exemption for your spouse. These are called personal
exemptions.

Exemption for Your Spouse

Your spouse is never considered your dependent.

Joint return. On a joint return, you can claim one exemp-
tion for yourself and one for your spouse.

If your spouse had any gross income, you can claim his
or her exemption only if you file a joint retum.
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Separate return. If you file a separate return, you can
take an exempticn for your spouse only if your spouse had
no gross ingcome, is not filing a return, and was not the
dependent of another taxpayer. i your spouse is the de-
pendent of another taxpayer, you cannot claim an exemp-
tion for vour spouse even if the other taxpayer does not
actually clairmn your spouse’s exemption.

Alimony pald. 1 you paid alimeny to your spouse, you
cannot take an exemption for your spouse. This is because
alimony is gross income fo the spouse who received it.

Divorced or separated spouse, If you obtained a final
decree of divorce or separate maintenance during the
year, you cannot take your former spouse’s exemption,
This rule applies even it you provided all of your former
spouse’s support.

Exemptions for Dependents

You are allowed che exemption for each person you can
claim as a dependent. You can claim an exemption for a
dependent even if your dependent files a return,

The term “dependeni” means'

¢ A gualifying child, or
e A gualifying relative.

Table 3 shows the tests that must be met to be either a
quaiifying child or qualifying relative, plus the additional
requirernents for ¢laiming an exemption for a dependent.
For detailed information, see Publication 501.
if you can claim an exemnption for your depen-
R dent, the dependent cannot claim his or her own
exemption on his or her own tax return. This js true even if

vou do not claim the dependent’s exemption on your re-
turm.

Dependent not allowed a personal exemption.

Table 3. Overview of the Rules for Claiming an Exemption for a Dependent

Caution. This table is only an overview of the rulfes. For detaifs, see Publication 501,

resident of Canada or Mexico, for some part of the year.

= You cannot claim any dependents if you, or your spouse if fiting jointly, could be claimed as a dependant by ancther 1axpayer.

»  You cannot claim a marred person who files a joint return as a dependent untess that joint return is only a claim for refund
and there would be no tax liability for gither spouse on separate retums.

»  You cannot tlalm a person as a dependent uniess that person is & U.S. citizen, LS. resident alien, U.S. national, or a

s You cannot claim a person as a dependent unless that person is your gqualifying child or qualifying relative.

Tests To Be a Qualifying Child

Tests To Be a Qualifying Relative

1. The child must be your son, daughter, stepchild, foster
child, brothers, sister, haif brother, half sister, stepbrother,
stepsisier, or a descendant of any of them.

2. The child must be (a) under age 12 at the end of the year
and younger than you {or your spouse, i flling jointly), (b)
under age 24 at the end of the year, a full-time siudent, and
younger than you {or your spouse, if filing jeintly), or (c} any
age if permanently and iotatly disabled.

3. The child must have lived with you for more than half of the
year.?

4. The child must not have provided more than half of his or
her own support for the year.

5. The child is not filing a joint return for the year (unless that
joirt return is filed only as a clairn for refund).

If the child meets the rules te be a guatifying child of more than
one person, only one person can actually treat the child as a
qualitying child. See Special Rule for Qualifying Child of Mors
Than One Person, later, to find out which person is the person
entitled to claim the child as a qualifying child.

1. The person cannot be your qualifying child or the qualifying

2. The person either (a) must be related 1o you in one of the

3. The person's gross income for the year must be less than

4, You must provide mors than half of the person’s total

child of anyons slse.

ways listed under Relatives who do not have (o live with
you in Publication 501 or {b) mus? live with you all year as a
member of your household 2 (and your relationship must not
violaie local law).

$3,700.3

support for the year.

1 Excepiion exists for certain adopted children.

2 Excaptions exisi for temporary absencas, children who were born or died during the year, children of divorced or separated parents {or parents who

live aparty, and kidnapped children.

3 Exception exists for pereons who are disabled and have ingome from & sheitered workshop.
4 Exceptions exist for multiple support agreements, children of divoreed or separated parents (or parents who five apart), and kidnappsd childron,

See Publication 501,
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g You may be entitled to a child tax credit for sach
qualifying chifd who was under age 17 at the end
& of the vear if you claimed an exemption for that
chifd. For more information, see the instructions for the tax
form you file (Form 1040, 1040A, or 1040EZ),

Children of Divorced or Separated Parents
(or Parents Who Live Apart)

In most cases, because of the residency test (see item 3
under Tesis To Be a Qualifying Chifdin Tahle 3), a child of
divorced or separated parents is the qualifying child of the
custodial parent. However, the chiid will be treated as the
qualifying child of the noncustodial parent if the special rule
{discussed next) applies.

Special rule for divorced or separated parents (or par-
ents whe ifve apart). A child will be treated as the qualify-
ing child of his or her noncustodial parent if ali four of the
following statements are true,

1. The parenis:

a. Are divarced or legally separated under a decree
of divorce or separate maintenance,

b. Are separated under a written separation agree-
ment, or

c. Lived apart at all times during the last 6 months of
the year, whether or not they are or were matried.

2. The child received over half of his or her support for
the year from the parents.

3. The child is in the cusiody of one or bath parents for
more than half of the year.

4, Either of the foliowing applies.

a. The custodial parent signs a written declaration,
discussed later, that he or she will not claim the
child as a dependent for the year, and the non-
custodial parent attaches this written deaclaration
to his or her return, {If the decree or agreement
went into effect alter 1984, see Divorce decree or
separation agreerment that went into effect afier
1884 and before 2008, iater.

b. A pre-1985 decree of divorce or separate mainte-
nance or written separation agreement that ap-
plies to 2011 states that the noncustodial parent
can claim the child as a dependent, the decree or
agreement was not changed after 1084 to say the
noncustodial parent cannat claim the child as a
dependent, and the noncustodial parent provides
&1 least $600 for the child’s support during 2011,
See Child support under pre-1985 agreemert,
later.

Custodial parent and noncustodial pareni. The cus-
todial parent is the parent with whom the child lived for the
greater number of nights during the year. The other parent
is the noncustodial parent.
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If the parents divorced cr separated during the year and
the child lived with both parents before the separation, the
custodial parent is the cne with whom the child lived for the
greater number of nights during the rest of the year.

A child is treated as living with a parent for a night if the
child sleeps:.

¢ At that parent’s home, whether or not the parent is
present, or

» in the company of the parent, when the child does
not sleep at a parent's home (for example, the par-
ent and child are on vacation together).

Equal number of nights. i the child lived with each
parent for an equal number of nights during the year, the
custodial parent is the parent with the higher adjusted
Gross income.

December 31. The night of December 31 is treated as
part of the year in which it begins. For example, December
31, 2011, is treated as part of 2011.

Emancipated child. If a child is emancipated under
state law, the child is treated as not living with either
parent. See Examples 5 and 6.

Absences. |f a child was not with either parent on &
pariicular night (because, far example, the child was siay-
ing at a friend’s house), the child is treated as living with the
parent with whom the child nermally would have fived for
that night, except for the absence. But it it cannot be
determined with which parent the child normally would
have lived or if the child would not have lived with either
parent that night, the child is treated as not living with either
parent that night.

Pareni works at night. If, due to a parent’s nighttime
work schedule, a child lives for a greater number of days
bui not nights with the parent who works at night, that
parent is ireated as the custedial parent. On a school day,
the chikl is treated as living at the primary residence
registered with the school.

Example 1 — child lived with one parent greater
number of nights. You and your child’s other parent are
divorced. In 2011, yeur child lived with you 210 nights and
with the cther parent 155 nighis. You are the custodial
parent.

Example 2 — chifd is away al camp. In 2011, your
daughter lives with each parent for alternate weeks. Inthe
summer, she spends 6 weeks at summaer camp. During the
time she is at camp, she is treated as living with you for 3
weeks and with her other parent, your ex-spouse, for 3
weeks because this is how long she would have lived with
gach parent if she had not attended summer camp.

Example 3 — child lived same number of days with
gach parent. Your son lived with you 180 nights during
the year and lived the same number of nights with his other
parent, your ex-spouse. Your adjusted gross income Is
$40,000. Your ex-spouse’s adjusted gross incorme is
$25,000. You are treated as your son’s custodial parent
because you have the higher adjusted gross income.
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Example 4 — child is at parent’s home but with other
pareni. Your son normally jives with you during the week
and with his other parent, your ex-spouse, every cther
weekend. You become ill and are hospitalized. The other
parent lives in your home with your son for 10 consecutive
days while you are in the hospital. Your son is treated as
living with you during this 10-day period begause he was
living in your home.

Example 5 — child emancipated In Bay. When your
son turned age 18 in May 2011, he became emancipated
under the law of the state where he lives, As a result, he is
not considered in the custody of his parents for more than
half of the year. The special rule for children of divorcad or
separated parents {or parents who live apart) does not

apply.

Example 6 ~ child emancipated in August. Your
daughter lives with you from January 1, 2011, until May 31,
2011, and livas with her other parent, your ex-spouse, from
June 1, 2011, through the end of the year. She turns 18
and is emancipated under state law on August 1, 2011.
Because she is treated as not living with either parent
beginning on August 1, she is treated as living with you the
greater number of nights in 2011, You are the custodial
parent.

Written declaration. The custodial parent must use
either Form 8332 or a similar statement {containing the
sarme information required by the form) to make the wriiten
declaration to release the exemption to the noncustedial
parent. The noncustodial parent must attach a copy of the
form or statement to his or her tax return,

The exemption can be released for i year, for a number
of specified years (for example, alternate years}, or for alf
future years, as spacified in the declaraiion.

Divorce decree or separation agreement that went
into effact after 1984 and before 2008. If the divorce
decree or separation agreement went into effect after 1984
and before 2008, the noncustodial parent may be able to
attach certain pages from the decree or agreement instead
of Ferm 8332. To be able io do this, the decree or agree-
ment must state all ihree of the following.

1. The nencustodial parent can claim the child as a
dependent without regard to any condition, such as
payment of support,

2. The custodial parent will not claim the child as a
dependent for the year,

3. The years for which the noncustodial parent, rather
than the custodial parent, can claim the child as a
dependent.

The noncustodial parent must attach all of the jollowing
pages of the decree or agreement to his or her return.

¢ The cover page (write the other parent's social se-
curity number on this page}.

s The pages that include all of the information identi-
fied in items {1) through (3) above.
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¢ The signhature page with the other parent’s signature
and the date of the agreement.

The noncustodial parent must attach the required
information sven if it was filed with a return in an
earlier year.

CAUTION

Post-2008 divorce decree or separation agreement.
l the decree or agreement went inte effect after 2008. a
noncustodial parent claiming an exemption for a child
cannot attach pages from a divorce decree or separation
agreement instead of Form 8332. The custodial parent
must sign either a Form 8332 or a similar staiement. The
only purpose of this statement must be {o release the
custodial parent's claim to the child’s exemption. The non-
custodial parent must attach a copy o his or her return.
The form or staterment must release the custodial parent’s
claim 1o the child without any conditions. For example, the
release must not depend on the noncustodial parent pay-
ing support,

The noncustodial parent must attach the required infor-
mation even if it was filed with a retum in an earlier year.

Revocation of release of claim to an exemption. The
custodial parent can revoke a release of claim to exemp-
tion that he or she previously released to the noncustodial
parent on Form 8332 or a similar statement. In order for the
revocation to be effective for 2011, the custodial parent
must have given (or made reasonable efforts to give)
written notice of the revocation o the nencustodial parent
in 2010 or earlier. The custodial parant can use Part lll of
Form 8332 for this purpose and must aftach a copy of the
revocation to his or her return for each tax year he or she
claims the child as a dependent as a resuit of the revoca-
tion.

Remarried parent. If you remaryy, the support provided
by your new spouse is treated as provided by you.

Child support under pre-1985 agreement. All child
suppert payments actually received from the noncustodiai
parent under a pre-1885 agreement are considered used
for the support of the child, even if such amounts are not
actually spent for child support.

Example. Under a pre-1985 agreement, the noncus-
todial parent provides $1,200 for the child’s support. This
amount is considered support provided by the noncus-
todial parent even if the $1,200 was actually spent on
things other than support.

Parenis who never marrfed. The special rule for di-
vorced or separated parents also applies to parenis who
never married and lived apart at all times during ihe iast 6
months of the year.

Alimony. Payments to your spouse that are includible
in his or her gross income as either alimony, separate
mainienance payments, or similar payments from an es-
iate or trust, are not treated as a payment for the support of
a dependent.
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Special Rule for Quatifying Child of More

Than One Person

anvone else, this special rule doss not apply to
M you and you do not need to read abouit it. This is

also true if your qualifying child is not a qualifying chifd of

anyone else except your spouse with whom you file & joint

return.

If your qualifying chitd Is not a qualifying child of

If & child is treated as the qualifying child of the

noncustodial parent under the Special rule for

divorced or separated parents {or parenis who
live apart), earlier, see Applying this special ruie to di-
vorced or separated parents {or farents who live apart),
later.

Sometimes, a child meets the relationship, age, resi-
dency, support, and joint return tests to be a qualifying
child of more than one person. (For a description of these
tests, see list items 1 through 5 under Tests To Be a
Qualifying Child in Table 3). Although the child meets the
conditions io be a qualifying child of each of these persons,
only one person can actually use the child as a qualiying
child to take all of the following tax benefits (provided the
person is eligible for each benefii).

. The exemption for the child.

. The child tax credit,

. Head of household filing status.

The credit for chid and dependent care expenses.

mos W

. The exclusion from income for dependent care bene-
fits.

6. The earned income credit.

The other person cannot take any of these bensfits
based on this qualifying child. In other words, you and the
other person cannot agree to divide these tax benefits
between you. The other person cannot take any of these
tax benefits unless he or she has a different qualifying
child.

Tiebreaker rules. To determine which person can treat
the child as a qualifying child to claim these six tax benefits,
the following fiebreaker rules apply.

+ If only one of the persons is the child’s parent, the
child is treated as the qualifying child of the parent.

¢ |f the parents do not file & joint return together but
both parents claim the child as a qualifying child, the
IRS will treat the child as the qualifying child of the
parent with whom the child lived for the longer pericd
of time during the year, If the child lived with each
parent for the same amount of time, the IRS will treat
the child as the qualifyving chiid of the parent who
had the higher adjusted gross income (AGI) for the
year.

¢ {f no parent can claim the child as a qualifying child.
the child is treated as the qualifying child of the
person who had the highest AGI for the year.

¢ If a parent can claim the child as a qualilying child
but no parent does so claim the child, the child is
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treated as the qualifying child of the person who had
the highest AGI for the year, but only if that person’s
AGl is higher than the highest AGI of any of the
child's parents who can claim the child. If the child’s
parents file a joint return with sach other, this rule
can be applied by dividing the parents’ total AGI
evenly between them; see Pub. 501 for details.

Subject to these tishreaker rules, you and the other
person may be able {o choose which of you claims the child
as a qualifying chiid.

Example 1—separated parenis. You, your husband,
and your 10-year-old son lived together until August 1,
2011, when your husband moved out of the household. In
August and September, your son lived with you. For the
rest of the year, your son lived with your husband, the boy’s
father. Your son is a qualifying child of both you and your
hushand because your son lived with each of you for more
than half the year and because he met the relationship,
age, suppar, and joint return tests for both of you. At the
end of the year, you and your husband stifl were not
divorced, legally separated, or separated under a writlen
separation agreement, so the special rule for divorced or
separated parents {or parenits who live apart} does not
apply.

You and your huskand will file separate returng. Your
husband agrees to let you treat your son as a qualifying
child. This means, ii your husband does not claim your scn
as a gualifying chiid, you can claim your son as a depen-
dent and treat him as a qualifying child for the child tax
credit and exclusion for dependent care beneiits, it you
gualify for each of those tax benefits. However, you cannot
clalm head of household filing stalus because you and
your husband did not live apant the last 6 months of the
year. As a result, your filing status is marred fifing sepa-
rately, so you cannot claim the earned income credi or the
credit for child and dependent care expenses.

Example 2—separated parents claim same child.
The facts are the same as in Example T except that you
and your husband both claim your son as a qualifying child.
In this case, only your husband will be allowed to treat your
son as a quelifying child, This is because, during 2011, the
boy lived with him longer than with you. If you claimed an
exemption, the child tax credit, or the exclusion for depen-
dent care benedits for your son, the IRS will disallew your
claim to all these tax benefits, unless you have another
qualifying child. in addition, because you and your hus-
band did not live apart the last 6 months of the year, your
husband cannet claim head of household filing status. As a
result, his filing status is married filing separately, so he
cannot ¢laim the earned income credit or the credit for child
and dependent care expenses.

Applying this special rule to divorced or separated
parents {or parents who live apart). If a child is treated
as the qualifying child of the noncustodial parent under the
special rute for divorced or separaied parents (or parents
who live apart) described earlier, only the noncustodial
parent can claim an exemption and the child {ax credit for
the chiid. However, the noncustodial parent cannot claim
the child as a gualifying child for head of household filing
status, the credit for child and dependent care expenses,
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the exclusion for dependent care benefits, and the sarmed
income credit, Cnly the custodial parent, if eligible, or
another eligible taxpayer can claim the child as a qualifying
child for those four tax benefits. If the child is the qualifying
child of more than one person for those tax benefits, the
tiebreaker rules determine which person can treat the chitd
as a qualifying c¢hild,

Example 1. You and your 5-year-old scn lived all year
with your mother, who paid the entire cost of keeping up
the home. Your AGI is $10,000. Your mother's AGI is
$25.000. Your son’s father does not live with you or your
son. Under the rules for children of divorced or separated
parenis (or parenis who live apart}, your son is freated as
the qualifying child of his father, who can claim an exemp-
tion and the child tax credit for the child if he meets all the
requirements to do so. Because of this, you cannot claim
an exemption or the child tax credit for your son. However,
your son's father cannot ¢laim your son as a qualifying
child for head of househald filing status, the credit for child
and dependent care expenses, the exclusion for depen-
dent care benefits, or the earned income credit. You and
your mother did noi have any child care expenses or
dependent care benefits, but the boy is a qualifying child of
both you and your mother for head of househeld filing
status and the earned income credit because he meets the
relationship, age, residency, support, and joint return tests
for both you and your mother. {Note: The support test does
not apply for the samed income credii,) However, you
agree to let your mother claim your son. This means she
can claim him for head of household filing status and the
earnad income credit if she qualifies for each and if you do
not ¢claim him as a qualifying chilg for the earned income
credit. (You cannot claim head of household filing status
because your maother paid the entire cost of keeping up the
home.)

Exampie 2. The facts are the same as in Example 1
excapt that your AGI is $25,000 and your mother's AG] is
$21,000. Your mother cannot claim your son as a qualify-
ing child for any purpose because her AGH is not higher
than yours.

Example 3. The facis are the same as in Example 7
except that you and your mother both claim your son as a
gualifying child for the samed income credit. Your mother
also claims him as a gualifying child for head of household
filing status. You as the child’s parent will be the only one
allowed to claim your son as a qualifying child for the
earned income credit. The 1RS will disallow your mother's
claim to the eamned income credit and head of household
filing status unless she has another qualifying child.

Alimony

Alimony is a payment to or for a spouse or former spouse
under a divorce or separation instrument. It does not in-
clude voluntary payments that are not made under a di-
vorce or separation instrument.

Alimaony is dedugctible by the payer and must be included
in the spouse's or former spouse’s income. Although this
discussion is generally written for the payer of the alimony,
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the recipient can use the information to determine whethar
an amount received is alimony.

To be alimony, a payment must meet certain require-
ments. Different requirements generaily apply to payments
under instruments executed afier 1984 and to payments
under instruments execuled before 1985. The require-
ments that apply fo payments under post-1984 instru-
ments are discussed later.

Spouse or former spouse. Unless otherwise stated, the
term “spouse” includes former spouse.

Divorce or separation instrument. The term “divorce or
separation instrurment” means:

* A decree of divorce or separate maintenance or a
written instrument incident to that decres,

e A wrilten separation agreement, or

@ A decree or any type of court order requiring a
spouse to make payments for the support or mainte-
nance of the other spouse. This inciudes a tempo-
rary decree, an intetlocutory {not final) decreg, and a
decree of alimony pendente lite (while awaiting ac-
tion on the final decree or agreement).

Invaiid decree. Payments under a divorce decree can
be alimony even If the decree’s validity is in question. A
divorce decree is valid for tax purposas until a court having
proper jurisdiction holds it invalid.

Amended instrument. An amencdment o & divorce de-
cree may change the nature of your payments. Amend-
ments are not ordinarily retroactive for federal tax
purposes. However, g retroactive amendment to a divorce
decree correcting a clericat error to reflect the original
intent of the court will generally be effective retroactively
for federal tax purposes.

Example 1. A court order retroactively corrected a
mathematical error under your divorce decree to express
the original intent to spread the payments over mare than
10 years. This change also is effective retroactively for
federal tax purposes.

Example 2, Your original divorce decree did not fix any
part of the payment as child support. To reflect the true
intention of the court, a court order retroactively corrected
the error by designating a part of the payment as child
suppont. The amended order is effective retroactively for
federal tax purposes.

Deduciing alimony paid. You can deduct alimony you
paid, whether or not you itemize deductions on your return.
You must file Form 1040, You cannot use Form 10404,
1040EZ, or 1040NR.

Enter the amount of alimony you paid on Form 1040,
line 31a. In the space provided on line 31b, enter your
spouse’s social security number,

If you paid alimony to more than one person, enter the
social security number of one of the recipients. Show the
social security number and armount paid ic each other
recipient on an attached statement. Enter your total pay-
ments on line 31a.

Publication 504 (2011)



W /fyou do not provide your spouse’s social security

A number, you may have to pay a $50 penalty and
Zmnm)  your deduction may be disallowed.
Reporting alimony received. Report alimony as income
you received on Form 1040, line 11, or on Schedule NEC
(Form 1040NR), line 12. You cannot use Form 10404,
1040EZ, or 1040NR-EZ.

Withholding on nonresident aliens. if you are a U.S.
citizen or resident alien and you pay alimony to a nonresi-
dent alien spouse, you may have to withheld income tax at
a rate of 30% on each payment. However, many tax
treaties provide for an exemption from withholding for
dlimeny paymenis. For more information, see Publication
515, Withholding of Tax on Nonresident Aliens and For-
eign Entities.

You must give the person who paid the alimony
your social security number. If you do not, you
may have to pay a $50 penaliy.

General Rules

The following rules apply to alimony regardless of when
the divorce or separation instrument was executed.

Payments not alimeny. Noi all payments under a divorce
or separation instrument are alimony, Alimony does not
include:

¢ Child support,
+ Noncash properly setflements,

* Payments that are your spouse’s part of community
income, as explained later under Community Frop-

3

Table 4. Expenses for a Jointly-Owned Home

# Payments to keep up the payer's property, or
e Use of the payer's property.

Example. Under your written separation agreement,
your spouse lives rent-free in a home you own and you
must pay the mortgage, real estate taxes, insurance, re-
pairs, and utilities for the home. Because you own the
home and the debts are yours, your payments for the
martgage, real estate taxes, insurance, and repairs are not
alimony. Meither is the value of your spouse’s use of the
home.

If they otherwise gualify, you can deduct the paymenis
for utilities as alimony. Your spouse must report them as
income. If you itemize deductions, you can deduct the real
estate taxes and, if the home is a qualified home, you can
also include the interest on the mortgage in figuring your
deductible interest. However, if your spouse ownad the
home, see Example 2 under Payments o a third party,
later. If you owned the home jointly with your spouse, see
Table 4. For more information on a qualified home and
deductible morigage interest, see Publication 936, Home
Mortgage Interest Deduction.

Child support. To determine whether a payment is
child support, see the discussion under Instrumenis Exe-
cuted After 1884, |ater. If your divorce or separation agree-
ment was execuied before 1985, see the 2004 revision of
Publication 504 on IRS.gov.

Underpayment. I both alimony and chiid support pay-
ments are called for by your divorce or separation instru-
ment, and you pay less than the iotal required, the
payments apply first to child support ard then to alimeny.

Example. Your divorce decree calls for you to pay your
former spouse $200 a menth ($2,400 (3200 x 12) a yean

Keep for Your Records m

Use the table below to find how much of your payment is alimony and how much you can claim as an itemized

deduction.
THEN you can deduct and
your spouse (or former
IF you must pay | AND your home spouse) must include as AND you can claim as an ltemized
all of the ... is .. alimony ... deduction ...
mortgage jointly owned half of the total payments half of the interest as interest expense
payments {if the home is a qualified home).!
{principal and
interest)
real estate held as tenants in | half of the total payments hali of the real estate taxes? and none
taxes and commaon of the home insurance.
home
insurance
held as tenants by | none of the payments all of the real estale taxes and none of
the entirety orin the home insurance.
jeint {enancy

i Your spouse (or former spouse) can deduct the other half of the interest if the home Is a qualitied home.
2 Your spouse (or farmer spouse) can deduct the other half of the real estate taxes.
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