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NRS 125,480 Best interests of child; preferences; presumpfions when court defermines parent or
person seeking custody is perpetrator of domestic violence or has committed act of abduction against
child or any other child.

1. In determining eustody of 2 minor child in an action brought under thizs chapter, the sole
consideration of the cowrt is the best interest of the child. If it appears to the court that joint custody would
be in the best interest of the child, the court may grant custody to the parties jointly.

2. Preference must not be given to either parent for the sole reason that the parent is the mother or the
father of the child.

3. The court shall award custody in the following order of preference unless in a particular case the best
interest of the child requires otherwise:

{a) To both parents jointly pursuant 6 NRS 125.490 or to either parent. If the court does not enter an
order awarding joint custody of a child after either parent has applied for joint custody, the court shall state
in its decision the reason for its denial of the parent’s application.

(b) To & person or persons in whose kome the child has been living and where the child has had a
wholesome and stable environment.

{¢) To any person related within the fifth degree of consanguinity to the child whom the court finds
suitable and able to provide proper care and guidance for the child, regardless of whether the relative
resides within this State.

(d) To any other person or persons whoimn the court finds suitable and able to provide proper care and
guidance for the child,

4. In determining the best interest of the child, the court shall consider and set forth its specific findings
concerning, among other things:

{a) The wishes of the child if the child is of sufficient age and capacity to form an intelligent preference
as 1o his or her custody.

(b} Any nomination by a parent or a guardian for the child.

{c) Which parent is more likely to allow the chiid to have frequent associations and a continuing
relationship with the noncustodial parent.

(d) The level of conflict between the parents.

(e) The ability of the parents to cooperaie to meet the needs of the child.

{f) The mental and physical health of the parents.

{g) The physical, developmental and emotional needs of the child.

{h) The nature of the relationship of the child with each parent.

(i) The ability of the child to maintain a relationship with any sibling.

(j) Any history of parental abuse or neglect of the child or a sibling of the child.

(k) Whether either parent or any other person seeking custody has engaged in an act of domestic
viglence against the child, a parent of the child or any other person residing with the child,

{I) Whether either parent or any other person seeking custody has committed any act of abduction
against the child or any other child.

5. Except as otherwise provided in subsection § or NRS 125C.210, a determination by the court after an
evidentiary hearing and finding by clear and convincing evidence that either parent or any other person
seeking custody has engaged in one or more acts of domestic violence against the child, a parent of the
child or any other person residing with the child creates a rebuttable presumption that sole or joint custody
of the child by the perpetrator of the domestic violence is not in the best interest of the child. Upon making
such a determination, the court shali set forth:

{a) Findings of fact that support the determination that one or more acts of domestic violence occurred;
and

¢b) Findings that the custody or visitation arrangement ordered by the court adequately protects the child
and the parent or other victim of domestic violence who resided with the child.

6. If after an evidentiary hearing held pursuant to subsection 3 the court determines that each party has
engaged In acts of domestic violence, it shall, if possibie, then determine which person was the primary
physical aggressor. In determining which party was the primary physical aggressor for the purposes of this
section, the court shall consider:

{a) All prior acts of domestic violence involving either party;

(b} The relative severity of the injuries, if any, inflicted upon the persons involved in those prior acts of
domestic violence;

{¢) The likelihood of future injury:



{d) Whether, during the prior acts, one of the parties acted in self-defense; and

{e) Any other factors which the court deems relevant to the determination.

w In such a case, if it is mot possible for the court to determine which party is the primary physical
ageressor, the presumption created pursuant to subsection 5 applies to both parties, If it is possible for the
court to determine which party is the primary physical aggressor, the presumption created pursuant to
subsection 5 applies only to the party determined by the court to be the primary physical aggressor.

7. A determination by the court after an evidentiary hearing and finding by clear and convincing
evidence that either parent or any other person seeking custody has committed any act of abduction against
the child or any other child creates a rebuttable presumption that sole or joint custody or unsupervised
visitation of the child by the perpetrator of the abduction is not in the best interest of the child. If the parent
or ather person seeking custody does not rebut the presumption, the court shall not enter an order for sole
or joint custody or unsupervised visitation of the child by the perpetrator and the court shall set forth:

(a) Findings of fact that support the determination that one or more acts of abduction accurred; and

{b) Findings that the custody or visitation arrangement ordered by the court adequately protects the child
and the parent or other person from whom the child was abducted.

8. For purposes of subsection 7, any of the following acfs constitute conclusive evidence thal ati act of
abduction eccurred:

(2} A conviction of the defendaat of any violation of NRS 200.310 to 200,340, inclusive, or 200.359 or a
law of any other jurisdiction that prohibits the same or similar conduct;

(b) A plea of guilty or nole contendere by the defendant to any violation of NRS 200.310 10 200,340,
inclusive, or 200.359 or a law of any other jurisdiction that prohibits the same or similar conduct; or

(¢} An admission by the defendant to the court of the facts contained in the charging document alleging
a violation of NRS 200.310 to 200.340, inclusive, or200.35% or a law of any other jurisdiction that
prohibits the same or similar conduct.

g. if, after a court enters a final order concerning custody of the child, a magistrate determines there is
probable cause to believe that an act of abduction has been committed against the child or any other child
and that a person who has been awarded sole or joint custody or nnsupervised visitation of the child has
committed the act, the court shall, upon a motion to modify the order concerning custody, reconsider the
previous order concerning custody pursuant te subsections 7 and §.

10. Asused in this section:

{2) “Abduction” means the commission of an act described in MRS 200.310 to 200.340, inclusive,
or 2006.359 or a law of any other jurisdiction that prokibits the same or similar conduet.

{b) “Domestic viclence” means the commission of any act described in NRS 33.018.

{Added to NRS by 1981, 283; A 1991, 980, 1175; 1995, 330; 2005, 1678; 2009, 218, 222)
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BEFORE THE COURT EM BANC.

OPINION

By the Court, GIBBONG, 1.

We previously issued an opinion in this casc on Octaber 30, 2008, affirming in per. reversing in part, and remanding.
Respondent Elvis Rivero's petition for rehearing followed. We then ordered answers to the petition from appeliant Michelle Rivero and

amicus curiag, the State Bor of Nevada Family Law Sechon.
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We will congider rehearing when we have vverlooked o7 misapprebended material facts o questions of law or when we have
overipoked, misapplicd, or failed 10 consider legal authority directly controlling a dispositive issue in the appeal. NRAP 40{c}(2).
Having considerzd the petitjor and answers thereta in fight of this standard, we conclude that rehearing is not warranted, Therefore, we
deny the potition for rehearing.  Althongh we deny rebenring, we withdmaw our Ocroher A}, 2008, apinion and issue this opinion in its

place.

Ms. Rivero and Mr. Rivero stipulated to a divorce decree that provided for “joinl physical custody™ ol their minor child, with Ms.
Rivero having the child five days each week and Mr. Rivero having the child two days each week. The decree awarded no child
support. Less than twe months afier ealsy of the diverce decree, Ms. Rivero brought o motien w modify ckild suppurt. The districs
cowrt dismissed e motion. Less than one year lafer, Ms. Rivero brought » motion to modify child cusiody and support. The distriet
court ordered that the decree wonld remain in force, with the partics having joiai custedy of their child and neither party receiving child
support. The disirict eourt deferred muling on the motion to modify cusiody and ordered the parties to mediation (o devise a tmeshare

plan.

Ms. Rivero then requesied that the district court judge reeuse hersclf. When the judge refused to recuse herself, Ms. Rivera
moved o disqualify her. The Chief Judge of the Eighth Judicial District Court denied Ms. Rivera's motion for disqualification,
concluding that it facked merit. The district court later awarded Mr. Rivero mtomney {ees for having w defend Ms. Rivera's

disqualification motion.

At fhe court-ordered mediation, the parties were unable to reach o limeshare agreement. Follewing mediation, afler a hearing,
the district court medified the custady amangement frem a five-day, two-day split to an equal timeshare. Ms_ Rivero appeals.

We are asked ta reselve several custody and supporl issues on appeal. Preliminarily, the parties dispute the definilion of joint

physical cusledy. Additionally, Ms. Rivero chiallenges the following distriet court rulings: (1) the cowrt’s detesmination that the partics
had joint physical custedy, (2} the cowrt’s modification of the custody arrangement, {3) the court's denial of her mation for child
suppart, {4) the district court judge's refusal to recuse hersefl and the chiel judge’s depial of Ms. Rivero’s motion for disgualification,
and {5} the court’s award of aliomey fees 1o Mr, Rivero for defending agalnst Ms. Rivere's disqualiification motion.

Faitially, to address the definition of jeint physical custody, we define legal cusiody, including sole legal custody and joint legal
custody, We then define physical custody, including joint physical custedy and primary physical custody. In defining joint physical
custody, we adopt & definitian that foeuses on minor children having irequent associstions snd a continuing relationship with both
parents and parents sharing the rights and responsibilities of child rearing. Consisient with the recommendation of the Family Law
Scction, this joini physical custody definition requires that each party have physical custedy of the child at least 40 percent ol the time,

We then sddress the district court’s rulings,

First, we address the district court’s finding that the parties had a joint physical custoldy arzangement. In reaching our
conchusion, we clarify that parties may enter inte custody agreemenis and ereate their own custody terms and definitions. The couris
may enforee such sgreements as contracts, However, once the prities move the coun to modify the custody agreement, the court must
use the terms and definitions under Nevada taw. In this case, the district court properly distegarded the partics’ deftnition of joint
physicat custody in the divoree decres and applied Nevada law in determining thal an equal timeshare was appropriate. Although it
reached the proper conclusion, the distsict court abused its discretion by failing 16 set forth specific findings of fact o support jts

determination.

Second, we conciude that the disirict court shused its discretion by modifying the custody timeshare arrangement without
making specific findings of fact that the modHication was in the child’s best inlerest,

Third, we conclude that the district court abused its discretion by denying Ms. Rivero's motion to modify child suppert without
making any factual findings to justify its deeision. We also clarify the circumstances under whick a district eoust may modify 4 child
support arder. Under NRS Chapter 1258 and our caselaw, a court has authority to modify a child support order upon # finding of #
change in circumstances since the pdor order, Also, in accordance with the Family Law Scciion’s suggestion, we withdraw the Riverp

formula for caleulating child support.

Faurth, we conclude that the district court judge properly refused to recuse hersclf, snd e chief judge properly denied Ms.
Rivero's motian for disqualification. The record contams no evidence that the district court Judge had persanal bins against either of the

parkies.

Fifth and finally, we conclude that the district court abused its discretion by awarding Mr, Rivero attoimey fees as o sanction for
Ms. Rivero’s disqualification motion because the district court made no determination whether the motion was frivelous, and no

evidence supports the sanction,

FACTS AND PROCEDURAL HISTORY
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Ms. Riveoro filed a complaint tbr divoree, and the partics evenially reached a setrlement. The district coust entered a divoree
deeree incorpoerating the parties’ agreement. The parties agrerd 1o joint physical custody of the child, with Ms. Rivero having physical
custody five days each weck and Mr. Riveso huving plysical cusiady for the remaining two days. The divoree decree also reflectad the
parties” agrecment that nefther party was obligated ro pay child suppon.

Less than rwo months alier eriry of the divoree deeree, Ms. Rivero maved the court to modify tha deeree by swerding her child
support. The district cour dismissed her mation. Less than one year iater, Ms. Rivere moved the district court far prfmary physical
custody and child support. She alleged that Mr. Rivero did not spend time with the child, that instead his ciderly mother rook care of the
child, and that he did not have suitable living accommodations for the child. Ms. Rivera also argaed hiat she hied de faoto primary
castody because she cared for the child most of the lime. Mr. Rivero countesed that Ms. Rivera denied him visitation unless he provided
food, clothes, 2nd money and denied him overnight visitalion once he became engaged 10 snother woman. Mr. Rivero requested that the
district court enferce the 5/2 timeshare in the divarce deeree, or, altematively, order 8 50/50 timeshare.

The district court held a custody hearing, during which the parties presented contradictory testimony regarding hew much time
Mr. Rivere actually spent with the child. The district court ruled that the matter did not warrant an evidentiary hearing, The district
court further found thai the use of the twrm jaint physical custody in the divorce decree did not sceurately reflect the tmeshare
arrangement that the parties were actually practicing, in which Ms. Rivero seemed Io have physical custody most of the time, As »
result, the court denied Ms, Rivero’s motion for child support, found that the parties had joint physical custody. and ordered the parties
Lo mediation lo cstablish & mose equal timeshare plan to reflect a Joiml physical custady arrengement,

After the mediation, but befure the noxt distriet court hearing, Ms. Rivero served a subpocna on My, Rivera's empioyer for his
employment records. The district court granted Mr. Rivers's molion to quash the subpoena, explaining thet under the divaree decree,
each party had joint physical custody, acither party owed child suppor, and the only pending issve was whether the panies could agrea
on a timeshare plan, Ms. Riverc then argued that the district court should reopen the child support issus and atlow relevant discovery,

When the distriet court refused, Ms. Rivera requested that the district caurt judge reciise herselll The district court judge denied
the request. Ms. Rivero then moved to disqualify the district court Judge, alleging that the judge did not seriously cousider the facts or
the law because she was biased based on the parties’ physical appearance. Mr. Rivere opposed the mation ang moved for attorney fees,
The district cowrt judpe submitied an affidavit in which she swore that she was unbiascd. After considering Ms. Rivera's motion 1o
disqualify the district court judpe, the supporiing affidavits, and Mr, Rivera's apposition, the chief jisdge denied the mation. She did not
conduct a liearing, and Ms. Rivero did not file a reply. Fhe chief judge concluded thal Ms. Rivero's claims appeared ta rely on “prior
adverse rulings of the judge” and that “{rlulings sud actions of a fudge dusing the course of officint judicial proceedings de not estabiish
legaliy cognizable grounds for disqualification.” Thus, the chief Jjudge found thar Ms. Rivera’s metion was witheut merit,

At a subsequent hearing, the district cour granted Mr. Rivero’s motion for attomey fees, noting thet Ms. Rivero’s

disqualification motion was without medt.

During the same hearing, the district court also addressed the custody fimeshare arrangement because the parties had bean unable
1o reach an agreement in mediation. Although the divoree decree provided Ms. Rivero with custedy five days each week and Me. Rivero
with cusiody two days each week, the district conrt concluded that the partics actually intended an equal timeshare. The district court
noted that it was “just tsying to find a middle ground” between what the diverce decree provided and what the parties achually wanted
regarding a custody timeshare, Further, the court found that the decree’s order for Joint physical custody was inconsistent with the
decree’s timeshare arrangement because the deeree’s five-day, two-day timeshare did not constitute Jjoint physical custody, In its oder,
the district court conciuded that the parties intended joint physical custody and ordered an equal timashare,

ero did not have de facto primary physical custody, Therefore, the court determined that an

The district court found that Ms. Riv
e it was not changing primary custody to join: custody, but was maodifying a joint physical

evidentiary hearing was unnecessary becaus
custody arrangement,

her motion for child support, the order denying her motion to

Ms Rivero appeals, challenging the distriet court’s order den yhg
eshare and awarding Mr. Rivero attorney fees.{1]

disqualify the district count judge, and the ordar moditying the custody tim

DISCUSSION

In order 1o elarify the definition of joint physical custady, we first address the definitjon of legal custody. Physicat and legat
cusiady iavolve separate Jegal rights and control sepamte factual scenarios, Therefore, we diseuss both legs) and physical custody to

clarify the distinctions,

After defining both jeint physical custody and primary physical costedy, we apply those definitions to the issues on appesl.
These issues include the distriet count’s custody modification and its denial of Ms. Rivero’s motion to modify child support.

Finally, we address Ms. Rivero’s motions for recusal and disqualitication, and the district court’s gward ol attorney fees o Mr.
¥ q
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Rivero srising fram those motions.

The Family Low Section requests thas this court define ali types of legal and physical custody 10 ereate a contimuam m which i s
clear where one type of custedy ends and another begins. 1t orgues that such definitions will provide much needed clarity and cerlainty
in child custody law. Qur discussion of child custody involves two distinet eompenents of custody: legal cusiody and physieal custody.
The term “custady” is often vsed s a single legal concept, creating ambiguity. NRS 125460, NRS 125,490 (using the term “joins
custody™). To emphasize the distiuctions between these lwo iypes of cusiady and 1o provide clarity, we separaicly define legat custody,
including joint and sole fegal custody, and then we cefine physical custody, including joint physieal and primary physieal custody,

I. Lesal cusiody

Legsl custody invotves having basic legal responsibility Jor 2 ehild and making major decisions regarding the child, including the
child's health, education, snd religious upbringing. Mack v. Ashlock, 112 Nev. 1062, 1067, 921 P.2d 1258, 1262 {1996) (Shearing, i,
concurringl; Hearing on 5.8, |88 Before the Seanie Judiciary Comm., 615t Leg. (Mev., Teb, 12, 1981). Sole {egal custody vests this
nght with one parent, while joine legal custody vesis this right with both parents. Magck, 112 Nev. at 1067, 921 P.2d at 1242 {Shearing,
1. cencurring); Cal, Fam. Code §§ 3003, 3006 (West 2004)[2] (defining sole asd joint legal vustady). Joint legal custody requires that
the parents be able te coopernte, communicate, and compramise to aet in the best interesi of the child. See Mosley v, Figlinzzi, 113 Nev.
31, 60-61, 930 P.2d 1130, 1116 (i997) {suning that if disagreement between parents affects the weifare of the child, it could defeat the
presumption thnt jeint custedy is in the best interest of the child 2nd warrant modifying  joine physical eustody order}; Hearing on 8.3,
188 Before the Assembly Judiciary Comm., Gist Leg. {(Mev., Apr. 2, 198)) (discussing that jeint Jegal custody requires agreement
between the pasents). In z joint legal custody situation, the pareats must consult with each other 1o moke major decisions regarding the
child’s upbringing, while the parént with whom the child is residing at that time usually makes minor day-lo-day deeisions, Sec Mack,
112 Ney. at 1067, 921 P.2d at 1262 {Shearing, 1., concuming) (discussing thet the parents can bring unresolved disputes before the
ceurt); Hearing on $.B. |88 Before the Senate Judiciary Comm., 615t Leg, (Nev., Feb, 12, 1981} {comments of Scnator Wagner and
Senator Ashworth} {discussing that both parents are involved with making major decisions regarding the children, and if they cannot
ngree, the cousts will setile thelr disputes); Fenwick v. Feowick, 114 S.W.3d 767, 777-78 (Ky. 2003) (explaining that in a joint logal
custody arrangement, the parents confer on all major decisions, but the parent with whom the child is residing makes the minor day-to-
day decisions), superseded by stamue on other grounds us stated in Fowier v, Sowers, [51 S.W.d 357, 339 (Ky. (i App. 2004},
overruted on other prounds by Frapgesy. Frances, 266 SW 3d 754, 756-57 (Ky. 2008}, and Penpington v. Marcum, 266 $.W,3d 759,

768 (Ky, 2008}

loint legal custedy can exist regardless of the physical custody arrangements of the parties. NRS §25.49002); Mack, 112 Nev. at
1067, 92t P.2d ar 1262 (Shearing, J. concurcing). Also, the parents need not have equal decision-making power in 2 joini legal custody
situstion. Fepnwick, 114 SW.3d at 776. For example, enc parent may have decision-making uuthority segarding certain areas or
activities of the child’s life, such as education or healthcare. [d. [fthe parents in a joint legal custody situation reach en impasse and are
untable tv agree on a decision, then the partics may appear before the court “on an equal fboting™ to have the court decide what s in the
best interest of the child. Magck, [12 Nev, at 067, 521 P.2d at 1262 (Shearing, 1., concwiring); Fenwick, 114 S.W.3d at 777 n.24,

1. Physical costody

Physical custady involves the time that o child physiceily spends in the care of a parent, During tis time, the child resides with
the parent and that parent provides supervision for the child and makes the day-te-day decisions reparding the child.[3] Parents can
share joint physical cusiody, o one parent miay hove primary physical custody while the other parent may have visitation righis. See
Ellis v, Carucei, 123 Nev. 145, 147, 161 P.3d 239, 240 (2007) (describing the mother as having primary physical custody and the father
ds having liberai visitation); Barbapgallo v. Barbagallp, 105 Nev. 546, 349, 779 P.2d 532, 534 {1989} (discussing primary and secondary
custodians); Cal. Tam. Code §§ 3004, 3007 {West 2004) (defining joint and sole physical custody).

The type of physical custody armngement is particulzrly important in three siwations. Firs(, it determines the standard for
modifying physical custody.[4] Second, it requires a specific procedure if a parent wants to move out of state with the child. Potter v,
Potter, {21 Nev. 613, 618, 112 P.3d 1246, 1249 (2005). Third, the type of physical custody arangement affects the child support
award, DBarbagallo. 105 Nev. at 349, 773 P.2d at 534, Because the physical tusiody armangement is crucial in making these
determinations, the district courts need clear custody definitions in order to evaluate the troe nature of parties’ agreements. Absent
direction from the Legislature, we define jaint physical custody and primary physical custody in Yight of existing Nevada taw.

A, Jaint physical rustody

Bs. Rivero and the Family Law Section asserl tho! this court should elarify the definttion of joint physical cusiody to determine
whether it requires s specific timeshore agreement. The Family Law Section suggests that we define joint physical custody by requiring
that each parent have physical cusiody of the child at least 44 percent of the time. In accordance wiih this suggestion, and for the
reasons sel forth below, we clarify Nevada’s definition of joint physical custody pursuant to Nevada statutes and caselaw and crente
paraimeters lo clanfy which timeshare arrangements qualify as joint physical custody.

Although Nevada law suggests that joint physical custody approximates an equoal timeshere, to date, neither the Nevada
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Legistature nor this court have explicitly defined joint physical custody or specified whether a specific timeshare is regaired for a juimt
physical custody arrangement, See Patter, 121 Nev. at 619 o3 6, 119 P.3d a1 1250 nd6 {declining to address the issue of whether joint
physical custody requires s particular timeshare); Barbagailo, 103 Nev. ot 548, 779 7.2d at 534 {noting tha, in 1987, when i1 enacted the
child support forinuts, the Legislawre declined to defing primary physical custody acenrding lo a particular tmeshare). In fact, cven the
erminology is inconsistent. This court has used the following phrases to deseribe siestivns where both parents have physical cusstody,
shared custodial arrangements, joint physical custody, equal physical cusiody, shared physical custody, and joint and shared custody.
See Wesley v. Foster, 119 Nev, 110, 111, 85 P 3d 25], 253 (2003 {discussing shared cusiodial anungementsy; Wright v, Osbumn 114
Nev. 1367, 1368, 970 P.2d |071, 1072 (1992} fusing the lerms Joint physicol custody, equal physical custody, and shared physical
custedy); Barbagallo, 105 Nov, at $47-48, 779 P.2d at 533-34 {wtitizing the terms joint or shared custody). Given the various terms used
io deseribe joint physicaf custody and the luck of & precisz definitten and timeshare requirement, we now define joint physieal custody

and the timeshare required for such arrangements.

1. Defining joint physical custody

“In determiniag eustody of a minor child . . . the sole consideration of the court is the best interest of the child.” NRES 125,480
(1), The Legistature created a presumption that joint legal and joint physica! custody are in the best interest of the child if the parenis sn
agree. NRS 123.480(1). The policy of Nevada is o sdvance the child’s best interest by ensuring that after divorce “minor children have
frequent associations and 4 continuing rolationship with both porents .. . and [tla encourage such parents 1o share the rights and
responsibitities of child rearing™ NRS 125460, To firther this policy, the Legislature adopted the statutes that now comprisc NRS
Chapter 125 to educste and encourage parents regarding joint tustody arrarigements, encourage pareats to cooperate and work out a
custody arrangement before going to esurt 1o finalize the divarce, ensure the healthicst psychological nrrangement for children, and
minimize the adversarial, winner-take-all approach to custody disputes, Muglay, 113 Nev. ut 63-64, 930 P.2d at | 118; Hearing on S.B;
188 Belore the Sepate Judiciary Comm,, 6ist Leg. (Nev., Feb. [2, 1981} {Senator Wagner's comments) {discussing parcois regching an
agreerrient before coming Lo count); Hearing on S.3. 188 Refore the Assembly Judiciary Comm., 61st Leg. (Nev., Apr. 2, 1081)

{summary of supporting information) {¢numersting fMaws in the old statute).

Although NRS Chapter |15 does not contain 4 definition of joint physical custedy, the legisiative history regarding NRS 125,480
reveals the Legislalure’s understanding of its meaning. Joint physical custody is “[a]warding custody of the minor ehild or childeen to
BOTH PARENTS and providing that physical custedy shall be shared by the parents in such a way to cnsure the child or children of
frequent associations and o centinuing relationship with both parents.”[5] Hearing on 5.3. 188 Before the Assembly Judiciary Comm.,
6lst Leg. (Nev., Apr. 2, 1981) (summary of supportiag information). This does ot include divided or aliernating custody, whero each
parent acts a5 @ sule custodial parent at different times, or split costady, where one parent iz awarded sole custody of one or more of the
children and the other parent is awarded sole euslody of one ar more of the children, Id.

2. The timeshare required for jeint phiysical custody

The question then remains, what conslitutes joint physical custody to ensure the child fiequent assovigiions and & comtinuing
relationship with both parents? Qur law presumes that joint physicat custody approximates o 30/50 timeshare. See Wesley, 119 Nev. at
112-13, 65 P.3d ai 252-53 {discussing shared costody arrangements and equal timeshare); Wrizht, 114 Nev. at 1368, 970 P.24 as 1071-
74 (discussing joint physical custody and £quai timeshare). Fhis court has noted that the public paticy, as stated in NRS 125.490, is that
joint custody is presumalbly in the best interest of the child if the parenis agree to it and (bt this policy cncovrages equally shared

parenal responsibilities, Mosley, 113 Nev. at 60-61 & 0.4, 930 P.2d at 1116 & n.d,

Although joint physical custody must spproximate an equal timeshare, given the variations inhereat in child rearing, such as
school schedules, sparts, vacations, and parenis’ work schedules, to name a few, an exactly equal tmeshare is not always possible.
Therefore, there must be some flexibility in the timeshare requitement, The question then becomes, when does a timeshare become so
unequal that it is no lenper joint physical custody? Courts have grappled with 1his question and come o different conclusions. Far
example, this court has described a sitvation where the ehildren live with one parent and the other parent has every- other-weekend
visitation as primary physical cusiody with vishtation, even when primary custedy was changed for one month out of the vear and the
olher parent would revert back to weekend visitations. Metz v, Matz, 120 Nev. 786, 788-89, 101 P.2d 779, 781 (2004). in Wright, 114
Nev. ar 1368, 970 P.2d at 1071, this court described an arrangement where the parents had the ehildren on a rotating weekly basis os

jeint physical custody.

Simflarly, the California Court of Appeal has held thas “[physical] custody ene day per week and altemate weekends constinites
fiberal visitation, not joinl {physical] custody.” People v. Mehaisin, 124 Cal, Rptr. 2d 683, 687 {Ct. App. 2002). Likewise, when the
mother has temporary custody and the father has vigitation for a one-munth period, the patties do not have joist physical custody. 1d, at
685, 687, Rather, the father has a period of visitation, and the mother has sole physical custody thereafter. 1d. ot AS7 . Jusl as Nevada
has defined joint physical cusiody as requiring an equal timeshare, the California Court of Appeal noted that joint physienl custody
includes situations in which the children split their tie living with each parent and spend nearly equal time with each parent. 1d, Some
Jurigdictions have adopted bright-line riles regarding the timeshare requirements for joint physical custody so that anything too far
removed from a 50/50 timeshare cannot be cansidered joinl physicul custpdy.[6]

We conclode that, onsistent with legislaiive intent and our caselow, in foint physical costody arrangements, (he tmeshare must
be approximately 50/50. However, absent legislative direction reparding how far removed from 50/50 5 tmeshare may be and sl
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constitute foint physical cusiody, the law remalus unclear. Thereiore, to agproximate an cqual timeshare but allow for necessary
Nexibility, we hold thul each mareat must have physical custody af the child ot least 40 percent of the time 1o constitule joint physical
custody. We acknowledge ot the Legislature is free to alter the tmeshare requived for ol physical custedy, but we adept this
guidelins 10 provide needed elarity for the distrier courts. This goidelioe cnsires frequent sssociations and o contisuing relationship with
bath parents. If & parent does not have physical custody of the child ot Jeast 40 percent of the lime, then the arrangement 15 one of
primary physical custady with visilation. We now address how the eourts should ealcutate the 40-percent tmeshare.

We note thal our dissenting ecolleague’s reliance on Barbagalio Y. Borbagallo, 105 Nev. 346, 779 P.2d 534 {1989), for the
propasition that this court should wol adopt the 40 percent timeshare requirement, is misplaced. In Barbagalle, this court noted that the
Legistature had considered adepling specific limeshare requirerents for delermining which paren! would pay child SUppOIt I o joint
physica! cusiady arrmgement but declined to do so. Id. at 348, 779 P.2d 2t 534. Thus, Burboagallp was declining (o mathematicnily
define child cusiady for the puspese of ereating new child support caleutatioas. Notably, this opinion does not alter or adopt any child
support formutas, bt rather reafffems the child support caleulations in Barbagalle, 103 Nev. 546, 779 P.2d 534, and Wright, 114 Nev.
1367, 970 P.2d 1071, which were in effect befare this case. Prior to this opinion, Barbagallo, 105 Nev. at 549, 779 P.2d at 534-35,
estalished how {o calculate child support when ane parent has primary physical custody, and Wrisht, i 14 Nev. at 1368-89, 970 P.2d at
1072, established the calcolation when the parents share joint physicsl custody. This opinion clarifies what arrangements constitute
primary and jefnt ghysical cuslody so that portics, attomeys, and district courts readily knaw which child support ealeulation 1w apply.
Thus, this epinioa does nol adept new cusiedy definitions far the purpose of formulating new child support caleulations. Rather, i is
based on this covrt’s precedent and elarifies cuslody definitions so that cousts can Tairly and tonsistently apply the Barbngallo and
Wright formulas that predated this opinion.

Our dissenting colleague aiso argues that the Legislature showld be creating Lhe enstody definitions sel out in this opinion. The
issues in diis case and the Family Law Section’s arnicus curiae brief demonstaie that there are gaps in the law. However, despite these
gaps, attorneys must stilt advise their clients, public poliey still favors setdement, and partics are still entitled 1o consisient and fair
resalation of their disputes. To resolve the issues on appeal and cnsure consistent and fair applicalion of the law by district counts, this

court has attemnpied to fill some of Wiese gaps by defining the various types ol child custody.

This court has previously created predictability for litigants 1o 1) such 2 gap in the Iaw in Malmquist v, Malmauist, 106 Nev,
331, 792 P.2d 372 (1990). In Malmopist, this court adopled a standerd formula for distriet coutts to apply Yo apportion the community
and separate proparly shares in the appreciation of a sepasale property residence obtained with a separate property loan prior (o
maorrizge.” [, at 238, 792 P.2d at 376. This coust noted that although the district courts can make equitnble determinations i individual
cases, “the aggregale result becames unfair when similarly situated persans receive disparate rerms on their home investments.” Id,
The same reasoning applies here. District courts can use their discretion to make fuir determinations in individual child custody cases,
However, this becomes unfair when different parties similerly situated ohtain different results. Such unrefiable eutcomes also make it
difficuit for attoimeys to advise their clents and for porties 1o settle their dispules. Therefore, the timeshare reqnirement that this opinien
establishes fs both necessary 1o ensure consistent and fair application of the law and proper under this coun’s precedsnt.

3. Calculating the limeshare

The district couri should cajeglate the time during which a party has physical cusiody of a child over one calendur year, Each
parent must have physieal custedy of the child at feast 40 percent of the time, which is 146 days per year. Calculsting the timeshare ever
a anc-year period slfows the court to consider weekly nrrangements as wetl as any deviations from those arrangements such os
emergeneies, holidays, and summer vacation. In caleulating the time during which a party hos physical custody of the ehild, the district
court sheeld loak at the number of days during which a pary provided supervision of the child, the child resided with the pariy, and
during which the party made the dny-to-day decisions regarding the child. The disirict court shonld not focus o, for example, the exact
number of houss the child was in the care of the parent, whether the child was slecping, or whether the child was in the care of a third-
party esregiver or spent time with a fijend or relative during the period of time in quieslion.

Therefore, absent evidence that joint physical custody is not in the best erest of the chiid, if cach parent has physical custody

of the child at least 40 percent of Gie time, then the arrngement is one of joint physical custady.

B. Dcfining primary physical custody

We now discuss primary physical cusiody 10 contrast it with joint physical custody and 1o clanify its definition. A parent has
primary physical cusiody when he or she has physieal eustody of the child subject to the districs count’s power w award the other parent
visitation rights. See. g.pr, Ellis, 123 Mev. at 147, 161 P.3d at 240, The locus of primary physical custody is the child's residence. The
party with primary physical custody is the party that has the primary responsibility for maintaining s home for the chitd and providing
far the child's basie needs. Sce Barbagalla, 105 Nev, at 549, 779 P.2d at 534 {discussing primary custodians and custodial parents in the
context of ehild support); see Tenn. Cede Ann. § 36-6-402(4) (2005} {defining “primary residential parent™ a5 the parent with whom (ha
child resides for more than 3¢ perceat of the time). This focus on residency is consistent with NS F25C010, which requires that a
court, when ordering visitation, specify the “habitual residence” of the child. Thus, the determination of who has primary physical

custndy revolves around where the child resides.
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Primary physical cusiody arrangements may cacampass o wide array of circumstances, As discussed above, 1T & parcnt has
physieal custody less than 40 percent of the time, then that parent has visitation rights and the other parent has primary piysical
custody. Likewise, a primary physieal custody arrangement could also encompass a sluation where one party has primary physical
custody snd the other party has limited or po wesitation. Sze Merz, 120 Nev. at 788-89, 101 P.3d w1 781 {describing o primary physical
custody sirtuation where the nonprimary physicat cusiodian had visitation every other weekend),

i, Custody modification

Having determined what consfitutes joint physical custody and primary physical custody, we naw consider whether the distriet
court abused its discretion in determining that the parties had Jeint physical custody when their divoree deeree described s 5/2 custodial

tumeshare but fabeled the arrangement as joint physical custady.

This court reviews the desiriet court’s decisions regarding custody, including visitation schednles, for an abuse of discretion.
Wallace v. Waljgee, 112 Mev. 1013, 1019, 922 P24 541, 543 {15963, Disirict courts have broad discrerion it child custody matters, bt
substantial evidence must supponi the court’s findings. Eilis, 123 Nev. at 149, 161 P.3d at 241-42. Substantial evidence “is evidence
that a reasenable person may accept as adequate 10 sustain a fsdgment.” 14 ar 148, 161 P.3d at 243,

Ms. Rivero contends that the district court abused its disceelion by consiruing the term “joint physical custody” in the divoree
deeree to mean an equal timeshare, when the parties defined Joint plysical custedy in the divorce decree as a 5/2 timeshare. She also
argues that the district cownt abused its discretion in finding that she and Mr. Rivero had Jjoint physical cusiody of their child because she

asserts thal she had de facto primary physical custody of the child.

We conciude thar the dissrict court properly disregarded the partins' definition of joini physical custody becanse the district court
must apply Nevada's physical custody definition—ant the parties’ definition. We alse conchde that the district court abused its
discretion by net making specific findings of facl to support its decision that the cuslody emangement constituled joint physieal custody
and that modificativn of 1he divorce decree was in the best interest of the child,

A, Custody agreements

We now address the medification of custody agreemeats. We conclude that the terms of the pariies’ enstady sgreement will
contral excep! when Lhe parties move the court 1o modify the custody arrangernent, In cusiody modification eases, the court must use
the terms and definitions provided under Nevada faw {7]

Parties are free to cormet, and the courts will enforce their contracts if they are not uncenscionable, iliegal, or in violation of
public policy. Bee D.R. Honon, Ing, v, Green, 120 Nev, 549, 558, 96 P.ad | 159, 1165 (2004) {citing unconscionzblility as a limitation
on enforceability of ¢ contract); NAD, Ing. v, Dist. Ct,, 115 Nev, 71, 77,976 F.2d 994, 997 (1999) (stating “partics ore free to contract in
any lawful mater™); Millerv, A & R laint Venture, 97 Nev. 58O, 582, 636 P.2d 277, 278 (1981) {discussing public policy as o lmitation
on enforceability of a contract). Therefore, parties are free w agree (o child custody arrangemenls and thase agreements are enforceable
iT they are not unconscionable, iilegal, or in violation of public policy. However, when modifyiug child cusiody, the district couris must
apply Nevada child sustedy law, including NRS Chapter 125C and coselaw. NRS 125.510(2) {digcussing modification of a joint
physical custody order); EMis, 123 Nev. at 150, 16) P.3d st 242 {discussing medification of a primary physical custody order).
Therefore, once parties move the conrt 1o medify an existing child custody agreement, the court must use the terms and delinfiions
provided under Nevada Jaw, ond the parties” definitions no loager contral. In this case, Ms. Rivero maved the district court o modily
the decree. Therefore, the district court properly disregarded the parties” definition of jount physical custody.

B. The distsiel court’s detenmination that the parties’ custody aTangement was jeint physical cusiody and jts mnodification_gf
the custedy amangement

When cansidering whetler to medify a physical custody apreement, the district court must first determine what type of physical
custody arrangement exisis because different tests apply depending on the district court’s determination. A modification to a joint
physical eustady arrangement is appropriate if it is in the child’s best inferest, NRS 125.310(2). In contrast, a mod:fication to a primary
physical custody amangement is appropriate when there is o substamtisl change in the circumstances affecting the child and the

modification serves the child’s best interest, Elfis, 123 Nev. at 150, 161 P.3d i 242,

Under the definition of joint phrysical custody discussed above, each parent must have physieal cusrody of the child ar jenst 40
percent of the time. This wonld be approximately three days each week. Therefore, the distriet court properly found that the 5/2
timeshare included in the partics’ divoree deeree does not constitute joint physical cusiody. The distriet court must then ook at the
actunf physical custody timeshaore that (he parties were exercising to determine what cusiody arrangeiment is in effect.

The disrict court summarly determined that Mr, and Ms. Rivero shared custady on gpproximaiely an cqual time bosis. Based
on this finding, the district court determined that it was modifying a joint physical custedy armangement, and therefore, Ms. Rivero, as
the moving party, had the burden to show that modifying the custody arrangement sas in the child’s best interest. NIRRS 125.310(3)
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Teuax v, Troax, FIO Nev. 437, 43830, 874 P.2d 1, 1] {1394}, However, the district count did nor make findings of {act supporied by
substantizl evidence to support its detennination that the custody arrangement was, i fact, joint physical custody. Elljs, 123 Nev. a
149, 161 P.3d at 241-42. Therzfore, this decision wis an abuse of diserclion,

Morcover, the distniot conrt abused its diseretion by modifying the custody agreoment to refiert a 30050 tumeshars without
making specific findings of fact demonstrating dhut the modification was in the best interest oF the child.

Speeific foctual Andings sre crucial o enforce or riodiy o custedy order and for appellne review. Accordingly, on remand, the
distric| conrt must evafuate the true nature of the custadial arrangemend, pursusal to \he definiton of joint physical custody deseribed
above, by cvaluating the arrangemeni the pastics are exercising in practice, regardiess of eny contrary fangrape n the divores decree.
The districr court shall then apply the appropriate test for determining whether to modify the custody armmgement and make oXpress

findings suppenting iis determination

Y. Child suppoart

Mz, Rivero argues that the disirict court erred in denying her motion for child support by not reviewing the parties” athdavits of
financial condition and noting the discrepancies in the panties’ incemes.f8] We conclude that the district court abused fts diseretion in
denying Ms. Rivero™s motion for child suppert because il did nov make specific findings of fact supported by subsiantial evidence. In
reaching our couclision, we first address the cireumstaness under which the district court may modify o ehild support order and discuss

the caleulation of child support in primary physicai custody and joint physieal custody srangements.

A. Modifying a child support order

An ambiguity hog arisen in our caselaw regarding when the disirict eourt has the authority to modify a child support order.
Therefore, we take this opportanity to clarify that the district court only bas authority 1o medify a child support order upon finding 1hat
there has been a change in circumstances sinee the entry of the order and the modification is |n the best fnteresi of the child. In 50 doing,

we look 1o WRS Chapter 1258 and our caselaw.

1. Mgdification of & child support order requires a chanpe in circemsiances

As with custody cases, the requirenient of changed circumstances jn child support cases prevents parties “[from fiting]
immediate, repetitive, serinl motions until the right circumsiances or the rght fudge allows them to achieve a different resuli, based on
essentially the same facts,” Ellis, 123 Nev. at 151, 151 P.3d at 243 {intermal quotations omitted). Therefore, 3 court cannot modily a
child support order if the predicate facis upon which the court issued the order are substantially unchanped. Mostey v, Tipliuzai 113
MNev. 51, 58-59, 930 P.2d 1110, | 14-19 {1997) (discussing custody orders). Alse, the modification must be in the best interest of the

child, NRS [ 25B.145(2)(h)

The Legislature has specified when o court will review a child Support order. A court must review a suppent order, if requested
by a party or legal guordian, every three years, NRS T25B.145(1)(). The court may alse review o support order 4pon o showing of
changed circumstances. MRS 125B.145. Because the 1zrm “may” is discretionary, the district court has diserction to review a support
order baged on changed eircumstances bt is not required 1o do so. Fourchisr v, McNeil Const Co., 68 Nev. 109, 122, 227 P.2d 429,
435 (1931). However, o change of 20 percent or more in the obligor parent’s gross monthiy income requires the court to review the
suppait order, MRS [25B.145(4). Although these provisions indicate when the review af a support order 1§ smandatory of discretionary,
they do not require the court to modify the order upon the basis of these mandatory or discrelionary reviews.

The district court has authority to medify @ suppert order if there has been 2 frctual of legal change in circumstances since i
entered the order. Since fts enactment of the statutes that today camprise NRS Chapicr 1258, the Legislature has allowed modification
ot child support orders upon changed circumstances, 1987 Nev, Stot, ch. B13, § 3, at 2267, Nevada Jaw also requires the district cour,
when adjustiag the child support amount, to consider the factars in NRS 1258.070 and NRS 125B.080{%). 1987 Nev._ Stat., ch. B13, § 3,
ar 2268, Wr have specified that even equitable adjustments to support swards must be based on the NRS 125 B.0BO(Y) factors. Khaldy
v. Khaldy, 111 Nev, 374, 376-77, 892 P.24 584, 585 (1295). Therefore, when considering o modification mmotion, the district court will
abways consider the same factug] circumsiances—thase specified in NRS 1258.070 and 1258.080(9). In cvaluating whether the faeival
circumstances have changed, the distriet court may consider facts that were previously unknown Lo the court or a party, cven if the facts
predate the support order at [ssue. See Castle v. Sipunons, 120 Nev, 98, 103-06, R6 P.3d 1042, 1046-48 (2004) {holding that 2 parent
may presenl evidence of child abuse that occurred before the enlry of the last child custody order beeause of the presumption that
physical custedy wilh an nbusive parent is not in the best interest of the child). Thus, modification is ot warranted unless a change hag
cecurred regarding the factual considerations vnder NRS {25B.070 or 125B.080(9]. Sge Mosley, 3113 Nev. at 38 930 P.2d ar {114
(requiring a substantial change in circomstances to modify & joim custody arder).

The Legislature hus specified other scenaring nnder whicl a court may modify a support order. Thesc scenanes are exam ples of
changes in circumstances that warrant naodificaion of a support order. For example, inaccurate or falsificd financial information that
resulis in an inapproprinte sapport award {s 2 pround for modifieation of the award, NRS 1258.080(2). After u child support order has
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buen enwered, any subsequent modification must be based on chanped circumsiences except (1) persoant jo a three-year rovicw under
{3) pursuant tg

NRS 125R.145¢1), {2} pursuant to mandatory annual adjustiments of the skatutory maxirnums under NRS 123B.G70(3), ar
adjusunents by the Division of Welfsre and Supportive Services under NRS 425,450, NRS 125B.080{33,

Unduer MRS 12503.145(1), the dislrict courl must revicw the suppart order if Whree years have passed since its entry. The district
court must then consider the best imerests of the child and determine whether it s apprapriste te modify the arder. NRS 125B.145(1)
{b). Modification is approprigic il there has been a factuat or Jegal change in circumsiances sinee the district court entered the suppont
order. Upon a Mading of such a chanpe, the distric court can then medify the order consistent with NRS 125B 070 and 1253.080, 14
Therefore, afthough a party need not show chanpged circumstances for the district court o review a support order after thice years,
changed circumslances are still required For the district conrt ro modify the order.

Each of these three situations, which the Legislature has specified as warapting modification of a support arder, js erounded i 2
change in a party’s {actual circumsiances, NRS 1258.145{4] expressly staies that the district count may review a child suppuri order “ai
any time on the hasis of changed circumsiances Specifienlly, the new child suppoit order must be supponsd by faclual findings that a
change ja support is in the child’s best interest and the medificstion or adjustment of the award must comply with the requirernents of
NRS 125B.070 aod MRS 125B.0%0, See NRS 125B.345[2)(b). Moreover, under NRS 1235R.080(9), the court is mandated to congsider
12 different factors when considering whether to adjust z child support award, thereby requiring the moving party to show z change in
factual circumstances that may justify a modification or adjustment 1o i existing child support order,

?, Scott v, Scolt

Ms. Rivero cites to Seoft v, Scott, 107 Nev. 837, 840, 822 P 24 654, 656 (1991, for the proposition that & court can modify a
child support order according ta the stalory formuky without a finding of changed circumstances. In Scott, this court stated thae “[a]
child suppon award can be modified in accordance with the statutory formma, regardiess of 2 finding of changed circumsiances.” 107
MNev. at 840, 822 P.2d at 656 (relying on Paskinson ¥. Packinson, (06 Nev. 481, 483 & n,J, 796 P.2d 229, 731 & n.} {1990}, As shown
above, o change in circumstances is required to modify an existing clold suppart order. Thus, the stalement made i Scoll, that changed
circumstances is ot required, is ineorrect. Therefare, 1o the extant that Scott eonflicts with tis clarification, we disaffirm that case on

that point for two reasons.

First, Scont’s holding was based on changed factual circumstances, 1o Scott, the costodial parent moved the districi court for
modification of the child support order tn accordance with NRS 123B.070, seeking the statutory mazimum of the runcustodial parent’s
gross monibly income, including any overtime pay. 107 Nev. at 834, 822 P.2d &t 635. Skx months later, the district court modified the
child support order, finding thar the custodial parent’s lass of a roommate constituted 1 “substantial chaonge of circumstances.™ 1d, The
district courl, however, deviated down fram hie statutory maximum based on the Fact that the noncustodial parent had remarsied and was
responsible for two additional children. 1d, at 840, 822 P.2d at 656. The noncustodial parent appesled on the basis that there was nat o
“subslantial change of eircumstances justifying modification of the child suppor award.” Id, at B40, 822 P.2d at 656,

Without expinining that 1 custodial parent has the right to obtain clild support in sccordance with the statutary formula, as noted
in foomote | in Parkingon, 106 Nev. at 483, 796 P.2d ot 231, the Scott court expanded this rule to suggest that any child suppori award

con be modified rz:g:;dicss of a change in circumsiances. 107 Nev. at 840, §22 P.2d at 656. The Scoll court, however, wenl on to

consider whether the district count abused its discretion when it deviated from the statutery formula when it considered several factors
enumerated in NRS 125B.080{9} to reduce the noncustodial parent’s support obligation. Id, at 840-41, 822 P.2d a1 656. The Scolt count
concluded that the district count did not abuse its discrelion, but the rotionale is unclear. 1d. ¥t is unclear whether the Scott court
determined that the district court praperly found a change in circumstances or properly determined chiid support under NRS 12513.070
and MRS 125B.080(9). However, regardless of the rationale, to the exient that Scott supgests that choanged circumsiances are not

necessary to modify o suppart order, 7t misstates the law.

Szcond, in relying on Parkinson, the Scott court erroneousty expanded the comment made in foomoie | in Parkinsog, 16 Nev. a
483 & n.l, 796 P2d at 231 & n.). Inm that footnote, the Partkinson court mischaracterized the holding in Peir v. Gubler, 105 Nev, 637,

782 P.2d 1312 (1989). Parkinson, 106 Nev. at 483 & n.1, 796 P.2d at 231 & n.1. In Peri, the father had custody of the ohildren and the
105 Nev. at 688, 782 P.2d 1313, Upon the father’s motion, the

parties agreed that the mother would not pay child support to the futher.
district court modified the decree 1o require the mother to pay child support to the father. 1d. The Perri coun reversed, concluding that
because the father provided inoccurate finaneial information to the distrct cout, the dislrict count would be unable w iInd that the
futher’s circumstances had chinged to warrant s modification of the support order. id. This eourt’s decision was correct under Nevadn
caselaw and under the newly amended NRS 125B.080(3), requiring changed circunstanees to modify a support arder when the partics
did not stipuiate to the suppori. 1989 Nev. Sat., ch. 405, § 14, at 859: sce Harrjs v, Hawrds, 95 Nev. 214, 216 & n.2, 59] P.24 [147,
1148 & n.2 (1979) {interpreting former NRS 125.14¢(2) 25 allowing courts W modify ehild custady and support awards to accommedate
changes in circumstances after entry of (he order). Although the Peeri courl did not cite o NRS 125B.080(3), i property reasomed that
becouse the father had provided inaccurate financial information, he had not adeguately proven any changed cirenmstances warranting

modification of the support decree. Peryi, 105 Nev. at 688, 782 P.2d at 1312,

However, the Parkinson coort disavowed Peri insofar as it required a showing of chunped circumstances to madify a support
order. Barkinson, 106 Nev. at 483 & n.1, 796 P.2d at 231 & n.l. The Parkinson court ciied (o NRS [25B.080{1)(h) and (3} to support

this proposition. [d. We conclude that (he Parkinsen court nusread NILS iE?BﬂBU[l)(b) and {3} At the time of the Parkinson decision,
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as It doos now, NRS 1258.080(1 {B) required counts 1o apply the statutory formua regarding any motion o mottfy chitd support flee
after July 1, 1987, |980 Mev. Star, ch. 405, § 14, ai 859, NRS 125B.080(3} statzd that once a couet had estahlished a suppart arder
pussuani to the stamlory formula, “any subsequent modification of that sepport must be based upnn changed circomstances,” [989 Moy,
Stat., ch. 405, & 14, at 859, The phain kanguage of the statute at the time required changed sircumsiances 1o inodify an existing support
order that was properly ordered pursusnt 1o the statttory formula. Thus, we now disaffirm the footnate in Parkipson, 106 Nev. nt 483 &
A1, 796 P.2d at 231 & .1, which states & party may seck modificution of a support order without chanped circomstances. Accordingly,
Seott's reliance on this proposition is zlso crroneous. 107 Mey. at 840, 877 P24 ot 656,

In conclusion, we retreat from Parkinsos and Scoll (o the exient thot they may be read to sliow a court to modily an existing
child support order without a change in circunstances since the court issued the order.

Haviag clarified the eircumstances under which a district court may madify a child suppert nrder, we note that this case is an
example of the immediate and repetitive motions thar can plague the district ceun, even aficr the parties have stipulated to child suppott.
Less than two months afier the district court rntered the parlies” divoree decree, in which they agreed thot neither porty would receive
child support, Ms. Rivero moved the count for child suppert. Then she did so again, 11 months leter. Such constant relitigation of a
coun osder, espacially ene to which the parties stipulate, is pointiess absent a change in (he circumsiances underlying the initial order.

B. Calculating chifd support

The Family Law Scction suggests that we reformulate the Riverg child suppart formula set forth in our priar opinion in this case.
It nakes that ihe formula assumes @ parent contributes to the Hnancial suppart of the child by merely spending Hme with the child und
shifts the focus of custody disputes to child suppart rather than the best interest of the child. Cansisten with thesc points, we withdraw
the Eiverg formula and reaffirm the statutory formuls and the formolas under Barbagaile and Wright, Decavse Jjoiat physical custody
requites o near-equal timeshare, we conclude it is unnecessary 1o wiilize a third formula for cases of joint physical custody with an

unegunl timeshare.

{. Calculating child support in cases of primary nhysical cusiody

In coses where ane party has primary physieal custody ond the other has visitation rights, Barbagallo v, Barbapallg, 105 Nev.
546, 779 P.2d 531 (1989), contrals. Under these eircumstances, the court applics the siatutery formufas and the noncustodial parent
pays the custadial parent suppost. Id. at 548, 779 P.2d at 534. The court may use the factors under NRS 1258 .080{%} to deviate from
the formulas. The Barhavailo court cited “standard of living and circumstances of the parewts” and the “earning capacity of the parems”
as the most important of these factors.[2] fd. st 551, 779 P.2d at 536. Under the current version of NRS 125R.080, this focus on the
financial circumstances of the parties is refiected in several factors, including: “the relative income of hoth parents,” the cost of health
care and child care, “[a]ny public assistance paid to support the child,” “expenses relaled to the motirer’s prepnancy and confinement,”
visilation transportation costs in some circumstances, and “[aJny other necessary cxpenses for the benefit of the child.” NRS 1255080
(5. All the other statutory factors, such as the amount of tme a parent spends with a child, are of lesser weight. Barbagsolla, 105 Nev,

at 351, 779 P.24d ot 536.

We have nofed that joint physical custedy Increases the total cost of raising the child. Id, at $49-30, 772 P.2d at 535. As the
Family Law Scetion notes, the amount of ume that a parent spends with a child migh, bul does not necessarily, reduce the cost of
raising the child to the custedial parent. }d, The amaunt of time spent with the child, along with the other lesser-weighted factars in
125B.0BO(9), can serve as 4 basie for the district court to madify a suppart award, upen a showing by the secondury custodian that
paywment of the statutory formula amoint would be unfair or wijust piven his or her “substantial contributions of a financial or equivalent
nature ta the support of the child.” 4, at 552, 779 P.2d at 536. This approach remains unchanged by the adoption of the new definition
of joiut physical custndy because it only applics to siuatons in which one party has primary pliysical custody and the oliser has

visitation righs,

2. Caleulating child support iy cases of joint physical custody

In cases where the parties have joint physieal custody, the Wricht v. Osbum formula detennines whicle parent should receive
child support, 114 Nev. 1367, 1368-69, 970 P.2d 1071, 1072 (1998). We ioke this opportunity fo note that Wright overmiles
Barbagallo’s spplivation of the statutory ehild support formulas i joint physicai custedy cases. Barbagalle directs the coust to identify a
primary and secondary custodian and order the secondary custodian to pay the primary custodian ehild support in accardance with the
appropiiate formula. 1035 Newv. at 549, 779 P.2d at 534-35. This is no danger the faw.

Rather, under Wright, ehild suppert in joint physical custody arrangements is eoleulated based on the parents’ gross incomes. 1d,
ot 1168-59, 970 P.2d at 1072, Each parent is obligated to pay a percentage of theiy inceme, aceording to the number of children, as
determined by NRS 125B.070(1)1{b). The difference between the two support amounts is calculated, and the higher-income parent js
obligated to puy the lower-income parent the difference. 3d. The district court may adjust the resulting amount of ehild SUpPOrt Bsimg
the NRS 123B.0809) factors. Id. The purposes of the Wriaht formula are W adjust child support (o equalize the child's standard of
living belween parents and to provide a formula for consistent decisions in similar coses, 1d,
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The Wright fonmula elso remains anchanged by the new delfinitioa of joini physical custody. When the parties have joint
physical custody, 2z defined above, the Wrisht formuia applics, subject to adjustments purswsm to the stamlory factors in MRS
1253.080{9). Under the new definition of joint physical custody, there could be & slight disparity in the timeshare. The biggest
disparity would be o case in which one party hzs physical custody of the child 60 percent of the tirme and the other has physical custody
of the child 40 percent of the time. Stll, maintaining the lifestyle of the child between the parties” househalds is the goal of the Wil
formula, and the financial circemstances of the paties remain the most imponant factors under NRS 125D.080{9). Wright, 114 Nev, at
136%, 970 P.2d o1 1072 Wesley v Foster, 110 Moy, 110, 113, 65 P 34 151, 253 {2003); Bamagally, 105 Nev. ac 531, 779 P24 al 536,
Tius, fn o joint physical custody situation, ifa party seeks a reduction in child suppoit based on the amount of Hme spent with the child
the party must prove that payment of the full stanuory smount of child supporl s unfair or unjust, piven that pany’s subsiantial
rortnbutions to the child's suppori. Barbagallo, 105 Nev. at 353,779 P.2d at 536.

. The district vourt's denfal of Mg, Rivera’s motion for child support

Here, in denying Ms. Rivero child suppord, the district court relied on the divoree decres, in which the partics agreed that neither

waonld yeceive child support,

This court reviews the district court’s deeisions regarding child support far an sbuse of diseretion. Wallage v, Wallace, 1172 Nev.
1015, 1219, 922 P24 541, 543 (1996). Parents hove a duty o sopport their children. NRS 1258.020. When o district court deviates
fram the statutory child support formula, it must set foah specific Nndings of fact stating the hasis for the deviation and what the SUpPROrt
would have been absent the deviation. NRS 1253.080(6). Even if the record reveals the district enurt’s reasoning for the deviation, the
court must expressly set forth iis findings of fact to support its decision. Jackson v. Jackspn, 1 Nev. 1551, 1553, 207 P.2d 990, 957

(1999).

In this case, the district court erred by not making specific findings of fact regarding whether Ms. Rivero was entitled to receive
child suppert under NRS Chapter 12503 and explaining any devistions from the statutory formulas. Therefore, we reverse the district
court’s denfal of Ms. Rivern’s motian for ehild support. On remand, as discussed above, the district court may valy modify the diverce
decree upon finding a change jo circumsiances since the entry of the deeree, and must calcuiole child suppart pursuant to either

Barbagallo or Wright, as appropriate,

V. Ms. Rivero's motions for yecusal and disqualification

Ms. Rivero asserts that the district coud abused its discretion when 1he distriet caurl judge refused 16 recuse hersell and when the
chief judge denfed Ms. Rivero’s mnotion to disqualify the judge, According 6 Ms. Rivero, the district cowrt abused its diseretion in ot
allowing her to file o reply o Mr. Rivero's oppesition to the metion to disqualify and by not permilting her to arpue the merits at 3
hearing, We disagree because Ms. Rivero did nol prove lpally cognizable grounds supporting an inierence of bias, and therefore,

surnmary dismissal of the motion was propor,

This court gives substantial weight to a fudge's decision not to recese herself and will not overtusn such o decision absem a clear
abuse of discretion. Goldman v. Bryan, 104 Nev, 644, 549, 764 1.2d 1296, 1299 (1988}, abrogated on other erounds by Halverson v
Lardeastfe, 123 Nev. 245, 266, 163 P.3d 428, 443 (2007). A judge is presume to be unbiased, and “the burden is an the party asserting
the challenge 10 establish sufficient factual grounds warmnting disquatification.” ig. at 64Y, 764 P.2d ar 1299, A judge cannot preside
over an action or preceeding if he or she is binsed or prejudiced agninst one of the parties to the action, NRS 1.230(1). To disqualify a
Judge based on personal bias, the moving party must allege bias that *“ster{s| from an extrajudicial scurce and result[s] in 1n opinion on
the meriis on some bosis other than what the judge lcarned from his participation in the case.™ In_ie Petition to Recall Dunleavy, 104
Nev, 784, 790, 769 P.2d 1271, 1275 (1988) {quoting United Statcs v. Beneke, 449 F.2¢ 1259, 1260-61 {8th Cir, 19713). “{W]here the
challesge fails to 2llege legally cognizable grounds supperting = reasonable inference of bias or prejudice,” a cour should summurily
dismiss 4 motion {o disqualify a judge. 1d. ot 789, 765 P.2d ot 1274,

in this cose, Ms. Rivero alieged that the district court judge was biased in favor of Mr. Rivero because he is an atitactive man and
wus biased ngainst Ms. Rivero because she is an attractive waman., Ms. Rivero also alleged that the judge was determined to rule only
for Mr Rivero and that the judpe was notl interested in hearing the ease on the merits. The only evidence of these aliegations are
stements in Ms. Rivero’s motion te disqualify and her atiorney’s affidavit. The hearing transeripts do not reveal any bias on the
district court judge's part. Thus, Ms. Rivero has not established legally cognizable grounds for disqualification. id. Accordingly, we
conclude that the district court judpe did not abuse her discretian when she refused to recuse berself, We also conclude that the chief
Judge praperiy denied Ms. Rivero’s metion to disqualify the district coun judpe without considering a reply from Ms. Rivere or holding
a hearing on the motion because Ms. Rivera did not establish legally cognizable grounds for an inference of bins. Therefore, summary

dismissal of the motion was proper] 101 Id.

VI, The district eourt’s award of aliorney foes to Mr, Rivers

In addition to denying Ms. Rivera's disqualification motion, the district court awarded Mr. Rivero attamey lees arising from
defending against the motion. Ms. Rivero argues (hat the distriet court abused its discretion when it awarded Mr. Rivera attoey fees
because Ms. Rivero had 2 reasonable bosis to move for the district court judge’s disqoalification. Ms. Rivero also coniends that NRS
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1.230, which prohibitg punishment far contempt i 0 perty alteges thot a judge should be disqualified, prohibils an swnrd of atiemey feas
under NRS 18.010 and sanctions under EDCR 7.60 and NRCP 11, We disagree that the contempt prahibition of NRS 1.230{4) prolihits
attasmey fees a5 a sanction for iling a frivolous motion w disqualify a judge. Bowever, we conclude that the districi cour abused jis
discretion I swarding anomey foes beeause substantial evidence does not support the sanction.

A, Contempt prghibition of NRS 1.230(4)

Under WRS 1.230(4), “[a] judge or court shall not punish for coniempt any person who proceeds usder the provisions of this
chapter for a change of judpe in a case.” Conterpt preserves the suthority of the court, punishes, enforces parties” rights, and coerces.
Wamer v. District Court, [£] Nev. 1379, 1382-83, 906 P.2d 707, 700 (1995). On the other hand, the distoict court’s diseretion 16 award
attamey fees as & sonction under RS 18.01002)b), for bringing a frivelous motion, promotes she efficient sdministration of justice
without undee delay and compensates a party for having to defend a frnivclows motion.

In this case, the disiriel courd did not siate the basis for the auprmey fees sanction but found thal Ms, Rivero’s motion to
disquaolify was meritless. it appears that the disiriet coun sanctioned Ms. Rivero to compensate Mr. Rivero for having to defend a
frivelous motion, which ix explicitly allowed under NRS 1B.010(2){b). This is not akin to the district courl holding Ms. Rivero i
coaternpt for simply requesiing o chonge of judge, which is prohibited under NRS 1,230(4). Therefore, the contemnpl prohibition of NRS
1.230¢4) docs not apply. Although (he coniempt provision of NRS 1.230(4) docs not prevent the district court fram awarding aitorney
fees as a sanction pursuant to NRS 18.010(23(0), we conciude that the district court abused is discretion in awarding attorney fees in this

enst Tor the reasons discussed beilow.

B. Anomey fees sanction for filing a frivolous motien

This court reviews the district court’s award of attormey fees For an abuse of discretion. Miller v. Witfong, 121 Nev, 619, 622,
119 2.3d 727, 729 (2005). The district court may award anormey fees as o sanciion under NRS 18.0(0(2Hb), NRCP 11, and EDCR 7.60
(b} if it concludes that o prity broupht o frivolons cleim, The district court nust determine if there was any credible evidence or
reasonable basis for the claim ot the time of Ming. Scmenza v. Cauphlin Crafied Homes, §11 Nev. 1089, 1095, 901 P.2d 634, 687-8%
(1995) (discussing NRS 18.010(2)(b}). Adthough a distrfer court has discretfon to award akoraey foes as a sanction, there must be
evidence supporting the district court’s finding tint the claim or defonse was unreasonable or brought to barass. Id.

Here, the distriet court did not exploin in iis erder the basis for awarding M. Riveru altorney [ees and enly noted in its swnmary
order that Ms. Rivero’s molion to disqualify the district court judge was without merit. Although Ms. Rivero did not prevail on the
matien, and It may have been withgut merit, that alone is insufficient for a determinntion that the mution was frivolous, warranting
sanctions. Mothing in the record indicales that the district court attempted to determine if there was any eredible evidence or a
reasonable basis for Ms. Rivera’s miotion to disgualify. Because the chief judge did not hold o hearing or make findings of fact, no
evidence demonstrates that Ms. Rivers’s molisn was unressonable or brought 1o harass. Therefore, we conclude that the distict coun
nbused ils diseretion in sanclioning Ms. Rivers with sttorney fees for her motion to disqualify. Thus, we reverse and remand the distriet
court's order granting an award of atiorney fees to Mr Rivero to e district court Tor further proceedings consistent with this opinion,

CONCLUSION

We conclude that the distsict court abosed its discretion when it determined, without making spesific findings of Tacl, that the
purties had joint physical custody and when ivmodified the custody arrangement set forth in the divarce decree. We therefore revesse
and remand this matter 16 the district court for ferther proceedings, including a new custody determination pursuant to the definition of

joint physical custody clarified in this opinian

We further conelude that the district court abused its discretion in denying Ms. Rivero’s motion to modify child support because
it did not ser forth specific [indings of faci to justify deviating fram (he stalwtory child support formulas. We therefore reverse and
remand this matier w the district count for further proceedings to ealeulale ckild suppart and modify the decree if modificailon is proper
under the standard set forth in this apinien.

We further conclude that the distriet court Judge properly refused to recuse herself, and the chief judge properly denied Ma.
Rivero®s motion for disqualification. We therefore affirm the distriet courl's orders regarding the recusal and disqualdfication,

Finally, we conclude that the district court abused ns discretion when it awarded Mr. Rivero atfomey fees in relation 10 Ms,
Rivero's motion to disqualify the district court judge. We therefore reverse and remand this maiter to the district court for further
proceedings consistent with this opinion.

HARDESTY, C . PARRAGUIRRE, DOUGLAS, CHERRY, and SAITTA, J1. concur.

EEEH R R OO TNOTESH* 8 e ford &
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{1] Given the imponance of the definition of joint physical custedy, this court inviled the Family Law Section of the Nevada Stute
Bar (Family Low Sectian) to file an amicus cunae brvel reparding the issue

{21 The Nevada Legislature retied on California fumily law stanues in adopting NRS 123,460 and 125490, regarding foim custody.
Hearing ot 5.8, 188 Before the Senate Judiciary Comm, 615t Leg. (Nev., Feb. {2, 1981). Although cut-of-stale faw is not centrolling,
we fock 1o 1 as instroctive ond persuasive, A always. even if this court relies on out-gi-sfate iaw, Nevada law siill eantrols in

fmterpreting the decisions of this court.

[3] See 1daha Code Ann. § 32-717B{2) (2006} (discussing jeint phvsical tustody regarding the “time i which o child resides with
Or is under tw care and supervision of” the parties); lowa Code Ann. § SYB.1{4} {West 2001} {discussing joint physical custady as
invalving shared parenting time, matntaining a home for the child, and physical care rghts);, Taylor v. Tuglor, 508 A.2d 954, 967 (M,
1986} (defining physical custudy as invelving providing a home and misking day-to-day decisions regardling the child); Muss. Ann. Laws
ch. 208 § 31 {LexisMexis 2003) {deseribing shared physical custody s involving the child residing with and being under the supervision
of cach poreat}; Mo. Ann. Seat. § 432.375(1)(3) (West 2003) (diseussing residence and supervisien in the context of joint legal custady);

23 Pa, Cens. Stat. Anc. § 5302 {West 2001} (defining physical custody as “[{The acrunl physical possession and contral ofa child™).

[4} ‘e court may modify igint physical cusiody if it is in the best interest of the child. NRS 125.510(2); Potter v. Potier, 121 Nev,
613, 618, 119 P.3d 1246, 1248 (2005). However, to medify a primary physical custody drrangement, the court must find that it s i the
brest interest of the chitd and that there has been a substantial change in circumslances affecting the welfare of the child. Elis, 123 Nev.

at 150, 16] P.3d at 242,

[5} Other states define joint physical custody shmilurly, focusing o the child's cantinuing confact and relationship with both
parents. Cal. Fam. Code § 3004 {West 2004); Haw. Rev. Stat. § 57146 {2006}; Tdohe Code Aun, § 32-717B(2) (2006); Mass. Ann.
Laws ch. 208, § 31 {LexisNexis 2003); Miss. Code Ann. § 93-5-24(5)(c) (2004), Mo. Ann, Stat. § 452.375(1)(3) (Wes1 2003); 23 P,
Ceons, Stat. Ann § 5307 {West 2001); Mamolen v, Mamolen, 788 A.2d 795, 799 (N.J. Super. Ct. App Div, 2002).

6] Scg, 2.g.. Okla. Stat. Ann. tit. 43, § TI8(10) (West 2001) {requiring each parent to have physical custody {or more than 120
nights each year for shured physical custedy); Tenu. Code Anm. § 36-6-102{4} (2005) {defining “primary residential patent™ as “lhe
purent with whom the child resides more than 50 percent (50%) of the thme™); Miller v. Miller, 568 S.E.2d 914, 918 {N.C. Cw. App-
2002) (expiaining that joiat physical custody requires that cach pareat have custody Tor at least one-third of the year}.

[77 Ms. Rivero also challenges the districl court’s decision not to hold an evidentiary hearing regarding child custody. Because we
reverse and remand on the custody issue on other grounds, we do not reach this argument.

I8] Ms. Rivero also challenges the distsict coun's denial of her discovery of Mr, Rivero's employment records Tor purposes of
calculating child suppert. Because we reverse and remand on the suppart issue on otier grounds, we do not reach this argument,

93 While the Barhapalle court cited to the NRS 1258.080(8) factors, NRS [25B.080 has sinee been renumbered suclt that these
factors are now Jocated in NRS 125B.08(H9). 1989 Nev Stal, ch. 405, § 14, at 360.

[30]  Ms. Rivero ergucs that the chief judge abused Fer discretion becouse she prevented her from fHiing o reply briel. However, Ms.
Rivers provides no citations to the record indicnting that the chief judge refused to nllow Ms. Rivero to file a reply brief, nor does Ms.
Rivero cite to any authority requiring the chief judge to allow her to file o reply briei. NRAP 28{a)(8)(A); NRAP 28{e)(1).

R L E LR L L E L S ey

PICKERING, ., concuring "n part and dissenting in part:

I respectfully dissent. While | #geee that this case presenis an opportunity to cstablish helpful precedent, 1 disagree with the
mafority’s sssessment of the record facts and the law that should apply to them.

This appeal grows out of a stipuluted divorce deoree. Two family coiirt judges upheld the decres’s stipulation for foint physiecal
cugtody. The only modification cither judge made was to adjust the child's residential timeshare arrangemeni slightly. After taking
testimony from the parants, both of whom waork, the second judge determined that the pareots’ doys off differed parfectly. Thus, each
parent could have the child while the other was at work, minimizing the time the child had io spend in day care, if 2 one-day adjusunent

0 the residential timeshare was made,

I do not find in the onginal stipulated decree the infiexible 5/2 rimeshare the majority does. Afer providing for “joint legal
custady and joint physical care, custody aid control” of the parties” danghter, the ariginal decree provided for the father to have the ehild
“each Sunday at 7 pum. until Tuesday at 9:00 p.m. in addition to any Lme nerced on by the Porties,” {(Empiasis added.) The residential
timushare, »s adjusted, provided for the fatlier 10 have the child fram “Synday at | p.m. entil Wednesday ar 2 pan " —thus adding 4 day
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to the father’s alloted two days and hve hours per week but deleting the provision giving hiot such additional “time agreed on by the
Parigs” {who were having trouble agrecing to anything). The second family court judge made an cxpress, on-the-recard {inding that, as
adjusted, the residentinl nmeshare arrangement was consistent with the stipulaed decree's provision for joint physical eustody—and in
the child’s best interest. The timeshare adjustment alse obvinted the mother's arpement that the couit should not have approved the
stipuluted decres’s provision for o Wright-besed offsey, by which the parties had voluntarily agreed neither would pay child support to

the other.

This strikes me os o sensible, maybe even Solomon-like solution. insizad of upholding the family cour’s exercise of sound
discretion, however, the majority reverses and remands these porents to the family court for more {itfgation. o remund, the Tamiiy
couri is direcied 10 establish the exacl percentage of time the ¢hild has spent will each parent over the course of the past yearsf 1] 1o then
apply 8 newly announced 40-pereent formula on which joint physical custody and finure child support will depend,; and thereafter to
enter formal findings, beyond those siated in the decree and in open court, respecting these snd other matters

b submit that this result ansl the undedying formula the majority adepts are contrary 10 statute and case precedent. The family
court interpreted 1ts decree in a way thar was fair, supported by the record, and consistent with epplicable jaw. A sounder result would
be to recognize the distinction other courts have drawn between true custody modification ood residential timeshare adjustments and
support the fnmily court’s sound esercise of discretion as ta the laller i this case.

The fommulaic uppronch is inconsisient with Nevada law

I'have a threshold concem with court-mandated formulas, m general, and with the 40-percent joini physical custody formula e
majority adopts in dtis case, fu particular, to determine child support and relocation disputes. A legtslature has the capacity to debate
social policy and to ecnact, amead, and repeal laws as experience and society dictate. Courts do not. The law courts upply is precedent
driven, or has its origin in statute or constitutional mandate. 1t is not andy that judges tend 10 be innvmerats, or that court-adopted
formuias are of suspect provenance—though both are so—it is that laws adepied by judzes are difficult w change i they do not work
out. Decause courts decide individunl questions in individual cases, a bad rule of Jaw ean ke o long time to retum to a cour
mearwhile, reliance inlerests counseling against changing that taw are buill. As the controversy over the original opinfen and its
withdrawal and replacement in this case supgest, estahfishing formufas is ordinarily best left 10 the Legislature.

More speeificully woubling, the formulsic approach the majority sdopls in this cuse is inconsisient with the approach the Nevada
iLegislature in fact chose to take. Thus, in 1987 the Nevada Legislalure: considered and rejected a proposal that would have established g
40-pereent “joint physicol custody™ timeshare test and fied it to n corollary child support formula, A.B. 424, 84th Leg. (Nov. 98T,
discassed in Barbegallo v, Barbagallo, 105 Mev. 546, 548, 779 P.2d 532, 534 (1989). Instesd of a ‘mathematical formuola, the 1987
Legisiature adopted the multifactored approach to determining suppart found it today’s MRS 1255.080. Id, Based on this hisiory, in
1985 this court held that it is “inappropriate for the eourts to adopt their own formulas when the mathematical approach to adjusting the
formulain joint custedy cases has been considered and rejecicd by (he legislanire.” Barbagatio, 103 Nev. a1 550 1.2, 779 P.2d at 535 0.2

{as amended by 786 P.2d 673 (1990)).

The peint is not whether ¢ formulaie approuch is pood policy, praviding belpful bright-tine rules; or bad policy, creating a hostile
"o the clock™ mentality inconsisient with truly cooperative juint parenting. On this, reasonable policymakers differ, os the foreign state
stafutes cofalogued, ante at p. 14 n.5 and p. J6 n.6, refiect. The point is that percentage timefsupport formulas are for the Legislature to
cvaluate, not for the court {n establish by fiat.

The 40-percent joint physicat custody test the majority adopts today, when lied, as intended, io cligibility for a child support
offsct under Wright v. Osburn, 114 Nev, 1367, 970 P.2d 1071 (1998), creates taw indistingnshable fram thai Barbagalio SAVE CcOuTls
should abjure.[2] As a neor-coniemporaneous judicinl interpretation of o controlling statutary scheme, Barbopalls should control. See
Neai v. United Sigtes, 516 LLS, 284, 394-95 (1996} (giving “great weight to stare decisis in the area of staturory construction™ because
the legislature “is fiee w change this Coun’s inerpretation of its Jegislation™; the Legislature, not the courts, “has the responsibility for
revisting 115 statutes™; and “{wlere we to alter our statulory interpretations from case to case, [the Legislature] would bave less reason to
exercisc its responsibility to correct statutes that wre thought to be unwise ar nnfair”) (intemal quotation amied).

The family court’s intepretation of iis decree was sound

The stipulated decree was not frreconcilably inconsistent with joint physical custody

Al its heart, this case asks how we should interpret the parties” stipulated divorce decree.  Historically, (his courl defers to  trial
court's interpretation of its own decrees. “1tis the provines of the trial eourt 1o construe its judgments and decrees,” Grenz v, Grenz, 78
Nev. 394, 401, 374 P.2d 881, 893 (1962). Further, “[wihere a judgment is susceptible of nwo interpratations, that one will be adopted
which renders it the more reasonable, effectrve and conclusive, and which mokes the judzment harmonize with the facls and law of the
case and be snch as oughl 10 have been rendered ™ Aseliine v, District Court, 37 Nev. 269, 273, 62 P.2d 701, 702 {1936&) (intermal
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quolation gmittea).

Hoth family count judges acknawledged the wension between the stipufated decrec's yoint physica! cusiedy pravision and s
eriginal residential timeshare provision. They resolved the tension by piving priority ta the partics” sverarching agreement {0 share joint
fegai and physicat custody  The clasticity in the original timeshare pravision, which gave the father such additional theme “as agreed 1o
by the Panies” beyond his specitically aflolied time, makes this ceadting fair. It gives effect o ol of the stiputared deeree’s provisions,
and i is consistent with the partics’ apparent fntent and their frank, on-the—record admissions that neither believed the othor was & bud
parent, their dispute being mainly over money and scheduling.

The fampily court judges® reading of the stipulated decree nlso comports with NRS 125490, which staztes: “There s a
prestmption. alfecting the burden of proof, dhat jaint custody would be ia the best interest of a minor child if the parenis have agreed 1o
ar award of joint vistody,”™ See NRS 125.486(1 ) and (3¥a) {stating preference for orders awarding joint custody and pruviding that “[i]f
it appears o the court that joiat custody would be in the best interest of the ckild, the count may grant custody 1o the parties jointly™;
staternent of reasons fequired oaly if joint custody denied). The parents here “pgreed to sy award of juint custody” aud the Tamily court
judge specifically stoted on the recard hat she iourd ihat the timeshare, as adjusied, wos in the child’s best interest becauss it maximized
the child's time with cach pmrent instead ol ut day care. Remanding for further findings regarding custody thus seems unnecessary.

The mather did not establish a basis to modify child support

Nor do | find a basis in the record to remand for further findings as to support, While not clabormate, the decree specified the
appticable statutory percentage and stipulated thal the parties wer: ogreeing to a downtward deviation and the bosis therefor. 11 read:

The panties’ respective abligation of child suppert for the parties’ said miner child should asc {sic] herchy offset and neither
party is ordered to pay to (he other child suppotd; Lhat this represents a deviation from the statutory child support formulo as
sct forth in NRS 125B.070 {which states that ehild support for one child shall be eighieen percent (18%) of the non
custodinl parent’s incomie), based an the parties” joint legal nod physical costardy arrangemnent, pursuant to MRS 125R3.080,
subscetion (9){j). Bach pary shall jointly pay for the support and care of the partics’ mtinor child,

In addition, the stipuluted decree abligaicd the father 1o pay for the child’s health insurance at a cost of 530 per month and to contribute
£50 peronih fo en education fund for her, cantroljed by the child’s mother.,

As the majority notes, the mother filed suecessive motions to moedify suppart. In connection with the first motion to modify
support, the court minutes reflect that 1he moter reaffirmed what wag represented io the stipulaied decree—that “the parties [stipulated
to] share joiot custody,” and that “the parties’ incomes are similar,” Both molions to modify relied on the alleged inconsistency hetween
the agreement for jeiat physical custody and the timeshare provision, But read in conformity with the presumption in NRS 123 490, the
stipulated deciee was not ieconcilably inconsistent with joint physical custody. Fusther, any theoreticsl inconsistency was eliminated
when the second judge modified the residential tinveshare by substituting "Wednesday” Tor such additional time “as agreed on by the
Parties,” establishing o 4/ timeshare that fulls within the majority’s 40-percent rule. Beeavse neither of the underlying motions in this
case identified o basis for modifying suppont besides the asserted fack of true joint physical cusiody timeshare agreement, further
proceedings and findings, boeyond those the original decree stated to justify its downward deviation, are unwanranted.|3]

Adjusling o residentis] fimeshare iq a joint plysical custody grraneenient is approprsie whea in the riifd’s best intersst

An agreement 1o share joint physical custody, interpreted in light of the child’s best interest, should determine the appropriate
residential timeshare, not the reverse. Citing Wright, 114 Nev. at 1368, 970 F.2d at 1071-72, and Wesloy v, Foster, 119 New, 110, 112-
I3, 65 P.3d 253, 253-53 (2003), the majority states that “l[ojur Iaw presumes that joint physical custody approximates a 50/50
timeshare.” T do oot read these cases as that definitive—much less as supporting the majority's holding thot 2 residential timeshare
arrangement that works out to u child spending less than 40 percemt of his or her time with one parert over the course of o year
autematicaily invalidntes a presumptively valid agreement for joint physical custody. As we recognized in Mosley, 113 Nev, at 34, 930
P.2d a1 1112, 5 deeree can validly esiablish joint physical custady even though the timeshare contemplated at the sutset is not a 50/50 (or
even 2 60410) aranpement, bt one that will require fine-wning over time,

Jvint physical custedy muy ideally signify something approaching a 50/50 limeshare, However, | am concemed that our
judicially mandated 40-percent formala will prove unsatisfactory, especialty when used, as inteaded, fo determine support aad relocation
disputes. Lives change and a child's time s divided, not just between his or her porcnts, but amung fHends, schiool or day care, extended
Tamily, sports, and other pursuits. Practical questions seem certain (o seuf] the hright-line ruic-—questions like how 1o count hours the
child spends with people besides efther parent, or which parent to credit for time the child spends pursuing activities both parents
support. Of greater concern, making child support, relocation, and custody delerminutions depend on parents Keeping logs of the
number of hours cach year o child spends with one parent ar the other {lcaving aswde the calculntion and credit guestions) detracts from
the type of tue co-parenting our statutes ry to promote. See NRS 125.480; NRS 125.490; se¢ also In re Mamiage of Bimbaum, 260
Cal. Rpw. 210, 214-15 {CL App. 1989} (dismissing as a “popular misconception” the iden “that Joint physical custody menns the
thilibren spead exactly anc-half their time with each parent™; noting that “[plarents’ demands for equal amounts of @ child's tme fcan}
constitute a tisservice le the child™; and thin, while *[iln soine cases the nature of the relationship between the parents may necessitate
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this kind of inflextbility[ u}sunlly i@ is temporary, and when the former spouses hove adjosted to their new and limited
retatipnship . . . mathematieal exactitude of dme is no lonper necessary™); Rutter's, Califomia Practice Gujde 1o Fomly Law, § 7:358
{2009) {noting that "[af joim custody order docs pat mean the child must equally spiit all of his or her time between the pareats™); see
alzn Maosley, 113 Nev, al 60, 930 P.2d at 116 {noting that "NRS 125.460 diveares the pubic policy of this state in child cusindy matters
[which is] that the best interests ol children are served by frequent assoctations and a contimang relaiionship with both pereas and by o
sharinp of parental rights and responsibilities of child rearing™) (fnternal citarions amived).

This case invites us 1o distinguish bebween adjusting parents’ residential timeshare and formal proceedings 1o modify custody in
the stipulated join: physical custody seving. Cafifomia Family Code section 3011, like NRS 125.490(1), states a “preswinption affecting
e burden of prool™ lmt agreementy providing Jor juint custedy are in g child's best inlerest. Addressing joinl physical costody
agreements, several intermediate California covrts have exhorted “parents {ta] understand that successful jaint pliysieal custody depends
upon the quality of the parenting reiationship, not the allocction of time.” I re Marringe of Birnbanm, 260 Cal. Rptr. 210, 216 (C1, App.
1989); see Enrigua M. v. Aveeling V., 18 Cal. Rper. 3d 306, 313 ¢Ch. App. 2004) (citation omitted).

alii}

Boih Bisnbaum and Enrique M. recognize (hat disputes over the demils of residential timeshare arrangements in cases involviog
jome physieat custody arc best seftied by the parents, not the eauns. Engque ., 18 Cal. Rprr, 3d at 314 (aoting that such adjusiments
are “net on o par with a reguest ta chaage physical custody from sole to joint custody, or vice versa™). Thus, they refuse 1o fuel these
disputes by expanding them nto full blown costody proceedings, or reviewing them on appeal as if that is whar they involve. If the
parents casnot agree on the child's schedule, the family court shouid be held to “possess| | the broadest possible discretion in adjusting
co-parenting residential arranpements invalved in joinr physical custody.” Bimbawm, 260 Cal, Rptr. at 216, This rule fosters the poticy
presuening joint custody to be in a child's best interests and may even “obviate the neced for costly and time-consuming litigation te

change custody, which may iseil"be detrimental t 1he welfsre of minar children because of the uncertainty, stress, and even il will that

The dispute underlying this case is not identical o those presented in Birnbaum and Enrique M., sice it concerned fime spent in
day care, and child suppert, not school choice and residence during the school year. But the underlying principle 15 similar When
parties have sgreed to joint physical enstody, ahseat o showing that seme mher arrongement is in Lhe child's best inferest, couds should
try to make that agreement succeed. In my estimation, we do the parties and their child a disservice by remanding this case for mors

litigalion, instead of offirming the fumnily court,

In sum, | would uphold the district court’s arder as eonsistent with Nevads statutes that presumptively favor jeint custody,
egpecially agreed-upon joust eusiody, and require that bedore 1 jomt custedy decree is nrodificd, it must be shown that the child’s best
interest requires the modilieation. As district courts have broad discretion in deciding custody and sugpant, so {ong as the policies set by
satute are applied, the disuier count properly adjusted the parties’ timeshore agrecment and deelined 1o modify the child support

abligation to which the parties agreed.

With the exception of the portion of tre opinion affinming the order denying disqualification of the Family court judge, therefore,

1 respectfuily dissent.

Rk FAR QO TNDTES b vtk bsoe

1] The formulaic approach is especiaify probicraatic where, a5 here, the family court directs a highly specilic hmeshare. If the
pariies have abided by the timeshare directed, they will meet the court's formula and joint physical custody will be catablished vnder the
formula. If they haven’t, we will be incentivizing disrcgard of a court orber and argument over whose lault the depastare was. The
family cour’s approach seems preferable, in that it encourages selftdetermination by enforcing the parties’ agreed-upon decree and

attemipiing to interpret it consisiently with applicable law und the child’s best injerest.

23 The majority justifies its adoplion of a 40-pereent test for joim physical custody as providing needed clarity in parental
refocation os well as child support offset cases, Ante at p. 12, citing Potter v, Potter, 121 Nev. 613, 618, 115 P 3d 1246, 1249 (2005).
Relocation is not an issue here because the stipuioted decree provided that it ejther purty moved away from Las Vegas, joint legal
custody would continue but primary physical custody would shift o the mother, with Hberal visitation, including full summiers, for the
father. Tfanything, the decree’s velocation provision shows that the parties knsw how to distpuish berween joint and primary physical

cusiody #nd meant whal they said—-zn assumplion that finds further suppert in the fact that each had experienced counsel in fashioning
the stipulated decree.

3] b her reply in seppoct of the motion 1o disqualify, dre mother argued (hat e father had enjayed an iaerease in income thal
independently justificd modifving child support. While this would have bieeu 2 proper basis to modify snpport, NRS 125B.145(4), the
family court eould not consider i since this basis wss not raised 0 either molion to modify, both of which predated the motion 1o
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disqualify and the reply in support thereof, where these arguwments Tirst emerped. Cf Maslay v, Fieliuzzi, 113 Nev. 31, 61, 930 P.2d
P10, 1114 {1997} (holding parics entitled o a writen metion and advance netice of the alleged grounds before 2 custady modifiestion
ovder s vinered). Now thai the original decree is more then three years old, the mother is entitled 1o have its provisions respecting child
suppon reviewed in any cvent, MRS 12515, 145(1), but shai is not the basts for reversal and remand.
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Ellis v. Carucei
123 Nev __, 181 P.3d 239 {Adv. Opn. No. 18, June 28, 2007).

A modification of primary physical custody is warranted onily when the party seeking a modification proves there has been a
substantial change in circumstances affecting the welfare of the chiid and the child's best inferast is served by the
modification {overruling Murphy v. Mumhy, 84 Nev. 710, 447 P.2d 684),

IN THE SUPREME COURT OF THE STATE OF NEVADA

No. 43825

MELINDA ELLIS,
Appellani,

VS
RODERIC A. CARUCCI,
Respondent.

Appeal from a district court order modifying child custody. Second Judicial District Court, Family Court Division,
Washoe County; Deborah Schumacher, Judgs.
Affirmed.

Karia K. Butko, Verdi, for Appellant.
Jack Sullivan Greliman, Reno, for Respondent.

BEFORE THE COURT EN BANC.

OPINICN
By the Court, PARRAGUIRRE, J.

In this appeal, we consider the circumstances under which a district court may modify primary physical custody of a
minor child. In the past, this court has applied the two-prong tast established in Murphy v. Murphy to determine when a
maodification of primary physical custody is appropriate.[1] Under the Murphy test, a maodification is “warranted only when: {1)
the circumstances of the parents have been materially altered; and (2} the child's welfare would be substantially enhanced by
the change."[2} After Murphy was decided in 1968, however, the Legisiature overhauled Nevada's child custody laws to
focus solely on the best interest of the child.[3] In light of this legislative shift, we take this opportunity to revisit the Murphy
test and now conclude that a modification of primary physical custody is warranted only when (1) there has been a
substantial change in creumstances affecting the welfare of the child, and (2) the modification serves the bast interest of the
child. Applying the revised standard o this case, we perceive no abuse of discretion on the part of the district court in ite
decision to modify primary physicat custody. Accordingly, we affirm the district court’s order,

FACTS AND PROCEDURAL HISTORY

In December 2000, respondent Roderic Carucci and appellant Melinda Ellis stipulated to a dscree of divorce. This
decree incorporated a patemity and child custody agreement between the parties and provided that Carucei and Eliis would
share joint legal custody of their daughter, Geena, with Ellis having primary physical custody and Carucc| having liberal
visitation.

Carucci files a motion to modify custody

In March 2004, Carucci filed 2 motion to modify primary physical custody, arguing that the circumstances warranied a
change in custody because, among other things, Geena's school performance was in decline. After Caruce’ filed a second
emergency motion to modify custedy, the district court set the matter for a hearing.

At the hearing, Bridgett Banta, Geena's elementary school! teacher, testified that Geena, an exceplionally bright
student, performed very well during the first two quarters of the school year but had struggled during the third and fourth
quarters. Banta explained, for exarmpie, that Geena’s weekly progress reports between December 2003 and March 2004
included several notations indicating that Geena had failed to furn in homework and had been talking in class. Banta aiso
testified that Geena's schoo! performance had dropped significantly because she was not applying herself as she had in the
past. According to Banta, Geena did not complete her assignments and refused to revise her wark when Banta requested
that Geena do so.

Banta further testifiad that she often discussed Geena's academic performance with Carucci because he regularly
inguired about her progress, but, by contrast, Banta had very litile contact with Ellis. In summary, Banta concluded that
Geena's school performance had deteriorated and that she needed more encouragement from bath parents,

Following Banta's testimony, the district court noted that it had concerns about Geena's schoo! performance but




concluded that the circumstances did not justify an emargency change in custody. As a result, the district cour schedulad
the matter for an evidentiary hearing. The parties agreed fo perpetuate Banta's testimony so that she would not nead to
testify again. In addition, the parties stipulated that Dr. Joann Lippert would conduct a family evaluation and susmit a report
te the district court.

The evidentiary hearing an Caruccl's motion took place in July 2004, with Dr. Lippert, Carucel, and Eliis testifying.[4]
Dr. Lippert {estified regarding Gesna's strong attachment to bath of her parents and her desire to maintain a retationship with
each of them. She also recormended that Carucei and Ellis share physical custody of Geena. In making her
recommendation, Dr. Lippert noted that Geena's best interest would be served if both of her parents were actively involved in
their daughter's education and were able to provide Geena with assistance and guidance.

Carucci testified that he met with Banta at least once every two weeks to discuss Geena's progress in school and
frequently communicated with Banta through e-mail. Separately, Carucci asserted that because he and his new wife
emphasize education, he believed they could best assist Geena in her studies.

Similarly, Ellis testified that she and her new husband often assisted Geena with her homework. Elfis also claimed
that Geena's mood and academic performance had begun to decline in January 2004, and Eliis believed this decline was due
to increased stress from her parents’ ongoing custody disputes,

The cistrict court grants Carucei's medion to modify custedy

Following the evidentiary hearing. the district court entered a written arder granting Carucei's motion to modify
primary physical custody. In its order, the court determined that joint physical custody was in Geena’s best interest and thus
medified the custody arrangement so that Carucef and Fllis would alterate week-long custody of their davghter. The district
couit stated that Geena's school performance was the key substantial issue litigated and concluded that Banta's testimeny
that Geena’s academic achievement had significantly slipped constituted sufficient evidence of changed circumstances to
warrant a modification. The district court further conciuded that Carucci was the parent most involved in Geana's education
and, as a result, a modified arrangement allowing Caruccei to become her jeint physical custodian would serve Geena's bast
interest. in reaching its conclusion, the district court felt constrained by the Murphy test and found thet, in this instance, the
child's best interest was paramount, Eliis appealed the court’s order.

DISCLISSION
On appeal, Eliis contends that the district court abused its discretion by granting Carucei's motion io modify primary

physicat custody of their daughter because the evidence does not demonstrate a change in circumstances or that the
modification would be in their daughter's best interest. We disagree.
Standard of review

We have repeatedly recognized the district court's broad discretionary powers to determine child custody matters,
and we will not disturb the district court’'s cusiody determinations absent a clear abuse of discretion [5) However, the district
court must have reached its conclusions for the appropriate reasons.[8] In reviewing child custody determinations, we will
not set aside the distnct court’s factual findings if they are supported by substantial evidence,[7] which is evidence that a
reasonable person may accept as adequate to sustain a judgment [8]

Modification of child custody
In Nevada, when a district court determines the custody of a minor child, "the sole consideration of the court is the

best interest of the child."[8] Under NRS 125.480(4), "[iin determining the best interest of the child, the court shall consider
and set forth its specific findings conceming, among ather things . . . {g) The physical, developmental and emotional needs of
the child.” Although "the court may . . . {alt any time modify or vacate its order” upon "the application of one of the
parties,"{10] because numesrous courts have documented the importance of cusiodial stability in promoting the developmentai
and emotional needs of children,[11] we acknowledge that courts shoulg not lightly grant applications to modify child custady.

We first recognized the importance of custodial stability in Murphy v. Murphy, where we concluded that “change of
custody is warranted only when: (1) the circumstances of the parents have been materially altered: and (2} the child's weifare
would be substantially enhanced by the ¢hange.”[12] Since then, this court has sonsistently applied the Murphy test in
determining whether the district court has properly granted a metion to modify primary physical custody. While the underlying
premise behind the Murphy standard, which aims to promote stability by discouraging the frequent relitigation of custody
disputes, stilt applies today, we conclude that the Murphy standard undguly fimits courts in their determination of whether a
custody modification is in the best interest of the child.[13] This is so, at jeast in part, because Murphy was decided in 1568,
morg than & decade before the Nevada Legislature amended NRS 125.480 end 125,510 to identify the "best interest of the
child” as the primary concerm in custody determinations. Accordingly, we take this opportuhity to revisit the Murphy standard
and now conciude that & medification of primary physical custody is warranted only when (1) there has been a substantial
change in circumstances affecting the welfare of the child, and (2) the child's best interest is served by the modification,[14]
Under this revised test, the party seeking a modification of custody bears the burden of satisfying both prongs.[15]

In reaching our conclusion, we overrule Murphy to the extent that it raquired a change in “the circumstances of the
parents” alone, without regard to a change in the circumstances of the child or the family unit as a whole. We fiote, howaver,
that under the revised fest, there must stilt be a finding of a substantial change in circumstances. While the Murphy test is
too restrictive because it improperly focuses en the circumstances of the parents and not the child, custodial stability is still of
significant concern when considering a chiid's best interest, The “changed circumstances” prong of the revised test serves
the important purpose of guaranteeing stability unless circumstances have changed to such an extent that a modification is
appropriate. In determining whether the facts warrant a custody modification, courts should not take the *changed




circumstances” prong lightly. Moreover, any change in circumstances must generally have accurrad since the [ast custody
determination because the “changed circumstances” prong “is based on the principle of res judicata” and ‘prevents ‘persons
dissatisfled with custody decrees [from filing] immediate, repstitive, seriat motions until the right circumstances or the right
Judge allows them to achieve a different result, based on essentially the same facts."[16]

The second prong of the revised test acknowledges the legisiative mandate that when making a child custody
determination, "the sole consideration of the court is the best interest of the child,"[17] and not whether “the child's walfare
would be substantially enhanced"{18] by the modification. This revision is significant because a modification of custody may
serve a chiid's best interest even if the modification does not substantially enhance the child’s welfare. in making &
determination as t¢ whether a modification of custady would satisfy the “best interest” prong of the revised test, courts should
look to the factors set forth in NRS 125.4B0(4} as well as any other relevant considerations.

Ellis's arguments against modification

On appeal, Eliis contends that substantial evidence does not support the disérict court's decision to modify custody.
The district court concluded that the testimony of Geena's second-grade teacher, Bridgett Banta, demonsirated a sufficient
deciine in Geena's academic performance to constitute a substantial change in circumstances affecting her welfare. In
addition, the disfrict court found that the modification serves Geena's best interest by aflowing her father more time 1o be

invoived in her education.

Substantial change in circurnstances

At the hearing on Caruccei's emergency motion ta modify custody, Banta testified that Geena's academic preparation
and performance had sfipped while in Ellis's primary care. Banta based her opinion of Geena’s academic performance on a
daily in-class observation of Geena’s declining effort and preparation. Although the evidence concerning the setiousness of
Geena's acadernic problems was conflicting, we leave withess credibility determinations to the district court and will not
reweigh credibility or appeal [19]

While this case presents a ciose guestion, Banta's testimony constitutes substantial evidence in support of the district
court’s finding that a change in circumstances affecting Geena's welfare warranted a modification of child custody. We
perceive no abuse of discretion on the district court's part in determining that Geena's documented 4-month slide in
academic performance constituted a substantial change in circumstances,

Child's best interest

Eliis also argues that Carucei presented no evidence demonstrating that 2 modification of custody was in Geena's
best interest. Elfis’s argument, however, disregards Banta's and Carucei's testimony regarding Carucci's involvement with
Geena's education. As the district court acknowledged, “the evidence clearly portrayed Mr. Carucci as the parent most
cennected to and involved with Geena's schoo!, even as the non-custodial parent.” Moreover, Dr. Lippert testified that
Geena's best interest would be served if both of her parents were activaly involved in their daughter's education and were
able to provide Geena with assistance and guidance. Because parental involvement in z child's education is certainly in the
child’s best interest, we conclude that substantia! evidence supports the distriet cour’s finding that a medification granting
Geena's father joint physical custody served her best interest,

CONCLUSION

A modification of primary physical custody is warranted only when (1) there has been a substantial change in
circumstences affecting the welfare of the child, and (2) the modification would serve the child's best interest. In this case,
the testimony before the district court regarding Geena’s decling in s¢hool performance supports the court's conclusion that
both of these slements were satisfied. Thus, the district court did not abuse its discretion when it determined that &
modification of custody was wamranted. Accordingly, we affirm the judgment of the district court.f20]

MAUPIN, C.J., GIBBONS, HARDESTY, DOUGLAS, CHERRY and SAITTA, JJ., coneur.
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[3] Ses, e.q.. NRS 125.480{1).

[4] Dr. Lippert testified telephonically over Ellis's objection.
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interests.”}; Evans v. Evans, 530 §.E.2d 576, 578-78 (N.C. Cf. App. 2000) {"Once the custody of a minor child is determined
by a court, that order cannct be altered untif it Is determined (1) thaf there has been a substantig! change in circumsiances
affecting the weifare of the child; and (2) a change in custody is in the best interest of the child.” (citations omitted)); accord
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substantial change in circumstances warranting a change in order to [safeguard] the bast interesis of the child™ {internal
quotation marks omitied)).

[15]  See 2 Jeff Atkinson, Modern Child Custody Practice § 10-3 {2d ed. 2008); Larson v. Larson, 350 N.W.2d 62, 83 (S.D.
1984).

[16] Castle v. Simmons, 120 Nev. 98, 103-04, 86 P.3d 1042, 1046 {2004) (qucting Mesley v. Figliuzzi, 113 Nev. 51, 58,
930 P.2d 1110, 1114 (1997)). We ncte that there is at [aast one set of facts under which the ‘changed circumstances” prong
does not apply: as we recently explained in Castle v. Simmons, a district court may consider evidence of domestic abuse that
occurred before a previous custody determination, but which was unknown o the moving party or the court at the time of the
prior determination. id. at 105, 86 P.3d at 1047. Our decision foday does not affect this exception to the "changed
circumstances” prong of the custody modification test.

The parties do not raise, and we do not address, whether a parly seeking modification of child custody must satisfy
the “changed circumstances” prong when the original arrangement was based on an agreement of the parties. See Larson,
350 N.W.2d at 63.

[17] NRS 125.480(1).

[18] Murphy, 84 Nev. at 711, 447 P.2d af 665.

[18] Castie, 120 Nev. at 103, 86 P.3d at 1046.

f20] We have considered Elfis’s remaining arguments and we conclude that they are without merit.
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OPINION
PER CURIAM:!
The litigants have been fighting over the custody of their three children for the past several

years. This fight has been the stage for a myriad of allegations, formal charges, and official court
battles. As of 1991, the parents were subject to a "shared" or joint physical custody order of the

disirict court.

In December 1991, Rita petitioned the domestic relations referee to commission a
court-appointed special advocate ("CASA") to investigate evidence of child abuse. Rita claimed that
her son was being physically abused by John Thomas Truax's (Thomas) daughter from a prior
marriage. A CASA was assigned and conducted an examination of all three children.

To the agreement of both parties, the referee held an evidentiary hearing to consider the CASA's
evaluations and other expert testimony. At that hearing, three experts presented exhaustive testimony
regarding their respective examinations of the "familial” relationship

The referee found that the best interests of the children would be served by vesting Rita with
primary physical custody and affording Thomas visitation rights. The referee agreed with the
testimony and recommendations of the CASA; the joint custody order was working to the detriment
of the children, and there was evidence that the ltigant's son was being mistrested while at Thomas'
home. After considering Thomas’ objections, the district court adopted the referee's findings.

Thomas appeals, claiming that the child custody referee applied the wrong legal standard when

"This appeal was previously dismissed in an unpublished order of this court. Pursuant to a
request from Judge Marren of the Family Court, we issue this opinion in place of our order
dismissing appeal filed December 22, 1993.



considering a modification of joint custody. He also argues that the district court abused its discretion
by adopting the referee's findings and recommendations. We disagree with both contentions and
affirm the district court's order.

NRS 125.510(2} specifically describes when a joint custody arrangement may be revisited and
modified by the court:

2. Any order for joint custody may be modified or terminated by the conrt upon the petition of
one or both parents or on the court's own motion if it is shown that the best interest of the child
requires the modification or termination. The court shall state in its decision the reasons for the order
of modification or termination if either parent opposes it.

{Emphasis added.) Thomas disregards this language and mistakenly cites Murphy v. Murphy,
84 Nev. 710, 447 P.2d 664 (1968), for the proposition that the court can only modify custody where
circumstances are materjally altered and a change would substantially enhance the children's welfare.

This argument fails for two reasons. First, Thomas did not preserve this argument for appeal.
Failing to object in the district court level, we cannot consider the merits of Thomas' contentions.
Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 983-84 (1981) (aside from general
Jurisdiction, issues not objected to at trial court are waived for appeal). Second, Murphy is
inapplicable to the instant case. The decision was handed down in 1968, well before NRS 125.510(2)
was enacted by the Nevada Legislature in 1981. See 1981 Nev.Stat,, ch. 148 at 283-84. Moreover,
Murphy only describes when a modification to a primary custody agreement is warranted. In view
of these simple facts and the plain language of NRS 125.510(2), we conclude that the referee
properly applied the best interests of the child standard in the instant case.

Thomas' second claim of error does not fare any better than his first. Consistent with Nevada
statutes and pertinent case law, trial courts are vested with broad discretion concerning child custody
matters. NRS 125.510; Rooney v. Rooney, 109 Nev, 540, 853 P.2d 123 {1993). This court will not
disturb a lower court's findings absent a clear abuse of that discretion. Gilbert v. Warren, 95 Nev.
296, 594 P.2d 696 (1979); Culbertson v. Culbertson, 91 Nev. 230, 533 P.2d 768 (1975).

Thomas asserts that the district court abused its discretion by improperty discounting the
testimony of Dr. Elizabeth Richitt. He points out that Dr. Richitt had spent far more time
interviewing and dealing with the three children than did the CASA. He then asserts that Dr. Richitt's
opinions about "coaching” and "parental alienation syndrome" should not have been disregarded by
the referee. In other words, Thomas is claiming that the CASA was duped by the three children, and
thus, the CASA's testimony was skewed in favor of Rita.

Thomas is simply rehashing trial court argument. It is the referee's prerogative, as the arbiter
of fact, to decide which testimony is most credible. Roggen v. Roggen, 96 Nev. 687, 615 P.2d 250
(1980). There is nothing in the record that indicates that the referee abused its discretion in
exercising this prerogative.

The CASA reported that each child claimed they were being left unsupervised with Thomas'



daughter from a prior marriage, in ¢lear violation of a prior court order. Each child also claimed that
this same individual was physically abusive on several occasions. This testimony is corroborated by
the severe bite mark inflicted on the litigants’ son. In addition, the CASA opined that the joint
custody arrangement was detrimental to the children's well-being and required some type of
meodification. Finally, all these findings were consistent with Dr. Lewis Etcoff's evaluations {a third
testifying expert). Dr. Etcoff agreed with the CASA's testimeony and determined that there was no
evidence of parental alienation syndrome.

Considering all the evidence and testimony contained in the record, we conclude that the trial
court did not abuse its discretion by adopting the referee's findings.

Therefore, we affirm the order of the district court.



Lxhibt ©

NRS 125,460 State policy. The Legislature declares that it is the policy of this State:

1. To ensure that minor children have frequent associations and a continuing relationship with both
parents afier the parents have become separated or have dissolved their marriage; and

2. To encourage such parents to share the rights and responsibilities of chiid rearing.

{Added to NRS by 1981, 283 )—{Substituted in revision for NRS 125 132)



CANILIT T

NRS 125.465 Married parents have joint custody until otherwise ordered by court. 1fa court has not
made a determination regarding the custody of & child and the parents of the child are married to each
other, each parent has joint legal custody of the child until otherwise ordered by a court of competent
jurisdiction.

{Added to NRS by 1993, 1425)
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Opinion
Editorial Information: Prior History

Appeal from a district court order changing child custody. Eighth Judicial District Court, Clark
County; Frances-Ann Fine, Judge,

{110 Nev. 1408} {887 P.2d 743} OPINION
PER CURIAM:

On March 2, 1992, appellant Susan Grandgeorge (Susan), then Susan McMonigle, and
respondent Robert McMonigle (Robert) were divorced. The district court ordered primary
custody of their one child, Mari, to Susan.

On March 17, 1993, Robert filed 2 motion to modify custody. The same day an ex parte
restraining order gave him custody of Mari pending & hearing. On March 23, 1993, an imitial
hearing left the restraining order unchanged. In June, 1993, the district court gave Robert
temporary custedy. After a seven-day hearing which stretched from September 7 to October 6,
1993, the court awarded Robert permanent custody of Mari. Susan appealed.

We now reverse the order changing custody because the district judge improperty based her
decision In large part on irrelevant evidence.

Once primary custody has been established, a court can consider changing custody only if "(1)
the circumstances of the parents have been materially altered; and (2) 1the child's welfare would
be substantially enhanced by the change." Murphy v. Murphy, 84 Nev, 710, 711, 447 P.2d 664,
665 (1968). "The moving party in a custody proceeding must show that circumstances . . . have
substantially changed since the most recent custodial order. . . . Events that took place before that
proceeding [are] inadmissible to establish a change of circumstances." Stevens v. Stevens, 107
Ore. App. 137, 810 P.2d 1334, 1336 (Or. Ct. App. 1991) (citations omitted).




The district court set forth the Murphy standard in its final order, but did not explicitly specify
the circumstances it found altered. However, it s clear that some of the circumstances it

considered were not appropriate under Murphy.

During the long evidentiary hearing in this case, the district court received extensive testimony
and numerous exhibits relating to the period before March 2, 1992, the date of the divorce
Judgment and thus the last custody order prior to Robert's motion to modify custody. The court
apparenily realized this evidence was not relevant and stated in its final order that it had not
addressed matters prior to the last custody order. Nevertheless, it expressly based its decision in
large part on some of this evidence.

First, and most important, the district court improperly considered Susan's move to Kansas City
and continued residence there. The court stated in its order that "any activities with respect to
{110 Nev. 1409} [Susan) which occurred prior to {her] move to Kansas City were disregarded.”
Thus, the court considered the move itself to be within its purview. However, Susan moved to
Kansas City in November, 1991, before the final divorce judgment. In fact, that judgment noted
that she had already moved and therefore ordered her to share Robert's travel expenses for
visitation. Accordingly, consideration of Susan’s relocation was improper under Murphy.

Second, the district court found it improper that Susan did not provide Robert with "certain
reports” concerning Mari. This finding apparently refers to reports generated in Santa Barbara in
1990, about which extensive testimony and argument were {887 P.2d 744} heard. Again,
consideration of this evidence was improper under Murphy.

It is harmless error if a court incorrectly admits evidence which does not affect the substantial
rights of the parties. NRCP 61, Also, this court has held that "where inadmissible evidence has
been received by the court, sitting without a jury, and there is other substantial evidence upon
which the court based its findings, the court will be presumed to have disregarded the improper
evidence." Dep't of Highways v. Campbell, 80 Nev, 23, 33, 388 P.2d 733, 738 (1964).

Whether there was other substantial evidence in this case is arguable but need not be decided
becanse the court below, instead of disregarding inadmissible evidence, expressly relied on it in
reaching its decision. Susan's substantial rights were adversely affected most notably by the
court's preoccupation throughout the proceedings with her living in Kansas City. In fact, the court
would have aliowed Susan to refain shared primary custody but for the fact she lived out of state.
The court stated in its temporary order of June 28, 1993: "If [Susan] moves to Las Vegas, there
could be shared primary physical custody.” In its final order it stated: "If both parents had resided
in Clark County, Nevada, this decision would be an easy one. An award of joint legal and joint
physicai custody to both parents would permit a check and balance system to insure the needs of
this magical child are met."

Since the district court considered Susan fit, absent the irrelevant fact that she Iived outside
Nevada, to share primary custody of Mari, we reverse and remand with instructions that primary
custody be restored to Susan.

Rose, CJ.



Steffen, J.
Young, J.
Springer, I.

Shearing, J.



Exhibit H

522 Rule .Demestic violence; protection orders.

This rule governs all requests for temporary and extended protection orders against domestic violence
onder (2} NRS 53.017 et seq.

The standard of proof for the issuance of a temporary (TPQ) or extended protection order pursuant to

(b) MRS 33.020(1) is “to the satisfaction of the count.” This contemplates a lesser standard than a
preponderance of the evidence and is equivalent to a reasonable cause or probable cause standard.

Due 1o the exigent nature of the TPO, the application and order for the extension of the TPO must be served
no later than 24 hours prior to the scheduled hearing date, {c)

An application requesting an extended protection order must be based upon an affidavit sefting forth
specific facts within the affiant’s personal knowledge which justify the issuance of such an order. {d)

If the application for an extended proteciion order contains a request for spousal or child support, the
applicant must file a financial affidavit on a form approved by the court. (&)

Ne extended protection order may be renewed beyond the statutory maximum period nor may a new
extended protection order be granted based upon the filing of a new application which does not contain
new and distinet factual basis for the issuance of an order. {H

The court may appoint one or more full-time or part-time family division masters and alternates to serve as
domestic violence commissioners. Interim orders signed by the domestic violence commissioner are
effective upon issuance subject to approval by the assigned district court judge. A duly-appointed domestic
violence commissioner has the authority to: () '

Review applications for temporary and extended protection orders against domestic viclence. (B8]
Schedule and hold contempt hearings for alleged violations of temporary and extended protection orders;
recommend a finding of comtempt; and recommend the appropriate sanction subject to approval by the
assigned district court judge, (2)

Recommend a sanction upon a finding of contempt in the presence of the court subject to approval of the
assigned district court judge. &)

Issue, extend, mod (4)ify, or dissolve protection orders against domestic violence under NRS
33.030.

Perform: other duties as directed by the assigned district court judge. {5)

A Family Division Master or domestic violence alternate shafl have the power to issue TPO’s against
domestic violence pursuant to (h) NRS 33.020(5). However, any emergency temporary protection
order issued by telephone by a2 Family Division Master or domestic violence alternate, under this section,
must be set for hearing within one week of issuance by the Family Division Master or domestic violence
alternate on the court’s calendar.

The interim orders, modifications or dissolutions, and recommendations pursuant to decision by the
domestic violence commissioner shall be in full force and effect until further order of the assigned district
court judge irrespective of any post decision motion which may be filed between the rendering of the
decision and further order of the court. (i)

In determining whether or not to issue an ex parte TPO pursuant to () NRS 33.020, the assigned
district court judge or the domestic violence commissioner may take steps to verify the written information
provided by the applicant. This verification may inclade contacting Child Protective Services to determine
whether 2 case is under investigation by that agency and involving either party. Child Protective Services or
other agencies may be requested to attend the protection order hearing. Prior domestic violence history of
either party may also be researched using criminal justice resources,

When a TFO case and a domestic case have been filed, the domestic violence commissioner will hear the
extended protection order matter and related issues, unless a motion has been filed in the domestic case.
After a motion is filed and heard by the assigned judge of record, all subsequent protection order filings and
all other issues will be heard by that judge until final determination of the domestic case. After the final
resolution of the domestic case, the judge of record will determine whether to hear any subsequent
protection order filings. )

If a domestic case is active, an interim order made by the domestic violence commissioner, other than
the protection order determination, will remain in effect for 60 days subject to approval by the assigned
judge of record. If there has not been a domestic case filed, any interim order may remain in effect for the
life of the proiection order unless a subsequent modification is made by the assigned judge.

Exception: When a motion is filed in a domestic case after the initial TPO has been granted and a
hearing has already been set in the TPO court, the domestic violence commissioner may make interim
orders on “emergency” matters at the time set for the extended protection order hearing.




Exception: The domestic violence commissioner must bring all TPO cases to the attention of the
assigned judge of record before taking any action. The assigned judge may then decide to
hear any temporary protection order or extended protection order matier. The assigned judge may also
direct that the domestic violence commissioner hear any temporary protection order or extended protection
order matter and related issues, if there has been little or no recent activity in the domestic case.

The assigned district court judge or domestic violence commissioner may, pursuart to its discretion, waive
the requirements of Rule 3.02 sua sponte or at the request (1) of either party.
A party may object to the domestic viclence commissioner’s recommendation, in whole or in part, by filing

a writlen objeclion within 1{ days after the decision in the matter. {m)
If the objecting parfy was not present at the hearing, the 10 day objection period will begin upon the written
or personal service of the extended protection order on that party. (1}

The domestic violence commissioner’s recommendation would remain in effect until the objection is heard.
A copy of the written objection must be served on the other party. If the other party’s address is
confidential, service may be made on the protection order office for service on the other party. At the
hearing on the objection, the assigned district court judge will review the matter and set aside only those
recommendations that are found to be “clearly erroneous.” {2)

The applicant may be ordered to pay all costs and fees incurred by the adverse party if by clear and
convincing evidence it is proven that the applicant knowingly filed a false or intentionally misleading
affidavit. (n)

{Amended; effective August 21, 2000.]



Exhmbrt L.

NRS 33.020 Requirements for issuance of temporary and extended orders; availability of court;
court elerk to inform protected party upon transfer of information to Central Repository.

1. Ifit appears fo the satisfaction of the court from specific facts shown by a verified application that an
act of domestic viclerce has occwred or there exists a threat of domestic violence, the court may grant a
temporary or extended order. A temporary or exiended order must not be granted to the applicant or the
adverse party unless the applicant or the adverse party has requested the order and has filed a verified
application that an act of domestic violence has oceurred or there exists a threat of domestic violence.

2. The court may require the applicant or the adverse party, or both, to appear before the court before
determining whether fo grant the temporary or extended order,

3. A temporary order may be granted with or without notice to the adverse party. An extended order
may only be granted after notice to the adverse party and a hearing on the application. A hearing on an
application for an extended order must be held within 43 days after the date on which the application for
the extended order is filed.

4. The court shall rule upon an application for a temporary order within 1 judicial day after it is filed.

5. If it appears to the satisfaction of the court from specific facts communicated by telephone to the
court by an alleged victim that an act of domestic violence has occurred and the alleged perpesator of the
domestic violence has been arrested and is presently in custody pursuant to NRS 171.137, the court may
grant a temporary order, Before approving an order under such circumstances, the court shall confirm with
the appropriate law enforcement agency that the applicant is an alleged victim and that the alleged
perpetrator js in custody. Upon approval by the court, the signed order may be transmitied to the facility
where the alleged perpetrator is in custody by electronic or telephonic fansmission to a facsimile machine.
If such an order is received by the facility holding the alleged perpetrator while the alleged perpetrator is
still in custody, the order must be personally served by an authorized emplovee of the facility before the
alleged perpetrator is released. The court shall mail a copy of each order issued pursuant to this subsection
to the alleged victim named in the order and cause the original order to be filed with the court clerk on the
first judicial day after it is jssued.

6. In a county whose population is 52,000 or more, the court shall be available 24 hours a day, 7 days a
week, including nonjudicial days and holidays, to receive communications by telephone and for the
issnance of a temporary order pursuant to subsection 5.

7. In a county whose population is less than 52,000, the cowrt may be available 24 hours a day, 7 days a
week, including nonjudictal days and holidays, to receive communications by telephone and for the
issuance of a temporary order pursuant to subsection 3.

8. The clerk of the court shall inform the protected party upon the successful transfer of imformation
concerning the registration to the Central Repository for Nevada Records of Criminal History as required
pursuant o NRS 33.095,

(Added to NRS by 1979, 946; A 1985, 2286; 1993, 810; 1995, 902; 1997, 1808; 1999, 1372: 2001,
1214;2611. 1138




Exhibit J

NRS 33,018 Acts which constitute domestic viclence.

1. Domestic viclence occurs when a person commits one of the following acts against or upon the
person’s spouse or former spouse, any other person to whom the person is related by blood or marriage,
any other person with whom the person is or was actually residing. any other person with whom the person
has had or is having a dating relaifonship, any other person with whom the person has a child in common,
the minor child of any of those persons, the person’s minor child or any other person who has been
appointed the custedian or legal guardian for the person’s minor child:

(a) A battery.

{b) An assault.

{c} Compelling the other person by force or threat of force to perform an act from which the other
person has the right to refrain or to refrain from an act which the other person has the right to perform,

(d} A sexual assault.

(e) A knowing, purposeful or reckless course of conduct intended to harass the other person. Such
conduct may include, but ig not limited to:

(1) Stalking.

(2) Arson,

{3) Trespassing,

(4) Larceny.

(5) Destruction of private property.

(6) Carrying a concealed weapon without & permit,
{7) Injuring or killing an animal.

() A false imprisonment,

(g) Unlawfu! entry of the other person’s residence, or forcible entry against the other person’s will if
there is a reasonably foreseeable risk of harm to the other person from the entry.

2. As used in this section, “dating relationship” means frequent, intimate associations primarily
characterized by the expectation of affectional or sexual involvement. The term deces not include a casual
relationship or an ordinary association between persons in a business or social context.

(Added to NRS by 1985, 2283; A 1995, 902; 1997. 1808; 2007, 82, 1275}
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CAMBDIT K

APPO
DISTRICT COURT,
FAMILY DIVISION,
CLARK COUNTY, NEVADA
Applicant: CaseNo. T

VS,

Adverse Party,

APPLICATION FOR A TEMPORARY AND/OR EXTENDED ORDER FOR PROTECTION
AGAINST DOMESTIC VIOLENCE

Applicant states the following facts under penalty of perjury:
Applicant Date of Birth: Adverse Party Date of Birth:

1. My relationship to the Adverse Party is (for example, current/former husband, currentfformer wife,

current/former boyfriend, currentiformer girlfriend, father, mother .brother, sister, etc.):

] Length of refationship:
| Have you ever lived together? Yes or No . lf so, how long?
] Are you living together now? Yes or No
N Date of Separation:
. We have child{ren) TOGETHER; Yes or No . {f yes, where and with whom are these
T child{ren) fiving?
2. My address is: W] CONFIDENTIAL, (If confidential do not write address here)
or, if not confidential list
City County State _ Zip Code
Phone

'L own Orent this residence. Leaseftitle is held in ail the following namefs):

| have been living in this residence for

3. Adverse Party’s address Is:
City County State Zip Code

Phone:
Adverse Party has been [iving in this residence for
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My erployment is: LI CONFIDENTIAL, {If confidential do not write address here)

or, if not confidential, state place of employment

Address:
City County State Zip Code

Phone

Adverse Party’s employment is;

Address

City County State Zip Code

Phone

(a) The name(s) and dates of birth of minor child(ren) who | am the parent of, or who live in my

home, are as follows:

NAME(first and last) Date of APPLICANT'S CHILD ADVERSE PARTY'S WHO CHILD
Birth [YES/NG} CHILD (YES/NQ) LIVES WiTH
Check one Check one
Yes(] Ne[J Yes[3 No []
Check one Check one
ves L0 nNold Yes OO No [
Check one Check one
Yes 1 No ] Yes ] NoD
Check one Check one
Yes [] No [ Yes [] No [
Check o Check an
Yes Mo O Yes h No 0

{b) Have you or the Adverse Party ever been awarded custedy of the minar child(ren) that you have in

common by Court order? [ Yes [J No
Who was awarded custody? [ Applicant [ Adverse Party

By what Court? Case No.
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Please check the appropriate box. IF YOU or the ADVERSE PARTY has ever filed a case in any Court for
O bivorce, O Custody[d Paternity, CIChild Support, Guardianship, L0rder for Protection,
(J Staiking/Harassment Order. Please indicate when and where the case was filed, and list the case

numbers.

Ras CHILD PROTECTIVE SERVICES (CPS) ever been contacted regarding any member of the househald
in the past year? [Yes[] No. s CPS currently involved with this family? 1 Yes [ No.
If yes to the question. give details, including the caseworker’s name:

D I nave been or reascnably believe | will become a victim of domestic violence committed by the

Adverse Party.
D My child{ren) have been or are in danger of being a victim of domestic violenice committed by the

Adverse Party.
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in the folowing space, state the facts which support your application. Be as specific as you
can, starting with the most recent incident. Include the approximate dates of domaestic
violence, how long it has gone on, and whether iaw enforcement or medical personnel have

been involved.

Please do not write on the backs of any pages.

-4
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10. Have YOU ever been arrested or charged with domestic violence, or any other crime committed against

your spouse, partner, or childiren)? [lves [J No. If yes, WHEN and where?

11. To your knowledge, has the ADVERSE PARTY ever been arrested or charged with domestic violence,
or any other crime committed against hisfher spouse, partner, or chiid{ren)?d Yes [ No. If yes, WHEN

and where?

2. []

An emergency exists, and | need a TEMPORARY ORDER FOR PROTECTION AGAINST DOMESTIC

VIOLENCE issued immediately without notice to the Adverse Party to avoid irreparabie injury or
harm. |request that it include the following relief {please check all the choices that apply to you):
I:I (a) Prohibit the Adverse Party, either directly or through an agent, from threatening,

physicslly injuring or harassing me and/or my minor child{ren).

L OO O0d

{b) Prohibit the Adverse Party from any contact with me whatsoever,

{c) Exclude the Adverse Party from my residence and order the Adverse Party to stay at

least 100 yards away from my residence,

{d) Obtain law enforcement assistance tod accompany me to the following residence,

. or P to accompany the Adverse Party,

Lo obtain

to the following residence,

personal property.

(e} Grant temporary custedy of the minor child{ren) to me.
{f} Order that custody, visitation, and support of the minor child(ren) remain as ordered

in the Decree of Divorce/Order entered in Case Number in the
Judicial District Count of the State of

{g} Order the Adverse Party to stay at least 100 yards away from the minor chiid{ren)’s

school, or day care, jocated at [ CONFIDENTIAL, (If confidential do not write address

here) or, if not confidential list 1.

Address:

City County
2,

State__ Zip Code

Address;

City County
3.

State____ZipCode __

Address:

City County

State Zip Code
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[]

]

() Order the Adverse Party to stay at least 100 yards away from my place of
employment.

(i} Order the Adverse Party to stay at least 100 yards away from places which [ or my
minar childiren) frequent regularly: 1 CONFIDENTIAL, {If confidential do not write

address here) or, if not conficentiai fist 1.

Address:
City County State Zip Code

2,
Address:
City . County State Zip Code
3.

Address:
City County State Zip Code

{i} | further request the following other conditions:

IF YOU WISH TO APPLY FOR A HEARING FOR AN EXTENDED ORDER
FOR PROTECTION COMPLETE THE FOLLOWING INFORMA TION

I request the Court ho?d a hearmg for an EXTENDED ORDER FOR PRDTECTION AGAINST
DOMESTIC VIOLENCE {which could be in effect for up to one year), and at that hearing the Court
issue an Extended Order for Protection Against Domestic Violence and that it include the

following relief {please check all the choices that apply to you):

(a) Prohibit the Adverse Party, either directly or through an agent, from threatening,
physically injuring or harassing me and/or my minor child(ren}!

{b} Prehibit the Adverse Party from any contact with me whatsoever.

{t} Exclude the Adverse Party from my residence and order the Adverse Party to stay at

least 100 yards away from my residence.

{d} Grant temporary custody of the minor child{ren) to me.

(e} Grant the Adverse Party visitation with the minor child{ren}.

{f) Order the Adverse Party 1o pay support and rmaintenance of the minor child(ren).
(You may be required to file an affidavit of financial condition prior to the hearing.)

(g) Order the Adverse Party to pay the rent or make paymenis on a mortgage or pay

towards my support and maintenance.
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D (I} t further request the following other conditions:

{h} Order that custody, visitation, and support of the minor child{ren} remain as ordered
in the Decree of Divorce/Order entered in Case Number in the
Court of the State of

(i) Order the Adverse Party to stay at least 100 yards away from the minor child{ren}'s
school, or day care, located at: [] CONFIDENTIAL, (If confidertial, do not write address

here} or, if not confidentiat {ist 1. Address:
City

County State Zip Code
Z.
Address:
City County State Zip Code
3.
Address:
City County State Zip Code
{i) Order the Adverse Party to stay at Jeast 100 yards away from my place of employment.
(i) Order the Adverse Party to stay at least 100 yards away from places which | or my
minor child{ren) frequent regularly: L] CONFIDENTIAL, (if confidentia! do not write

address herg] or, if not confidential list 1, Address:
City
County Statie Zip Code
2.
Address:
City County State Zip Code,
3,
Address:
City County State Zip Code
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| CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAW OF THE STATE OF NEVADA

CONTENTS THEREQFE, AND BELIEVE THEM TO BE TRUE AND CORRECT

DATED

Sigriature of Applicant

Applicant's Name (Piease Print)

SUBSCRIBED and SWORN befcre me

this day of

NOTARY PUBLIC

Application taken by




EXhibit L

Pursuant to NRS 125.510(6), the Parties are hereby put on notice of the following:

PENALTY FOR_ VIOLATION__QF ORDER; THE ABDUCTION,
CONCEALMENT OR DETENTION OF A CHILD IN VIOLATION OF THIS ORDER
IS PUNISHABLE AS A CATEGORY “D” FELONY AS PROVIDED IN NRS 193.130.
NRS 200.359 provides that every person having a limited right of custody to a child or
any parent having no right of custody to the child who willfully detains, conceals or
removes the child from a parent, guardian or other person having lawful custody or a
right of visitation of the child in violation of an order of this court, or removes the child
from the jurisdiction of the court without the consent of either the court or all persons
who have the right to custody or visitation is subject to being punished for a category “D”
felony as provided in NRS 193.130.

The State of Nevada, United States of America, is the habitual residence of the
minor child of the Parties hereto, The Parties are also put on notice that the terms of the
Hague Convention of October 25, 1980, adoptied by the 14" Session of the Hague
Conference on Private International Law apply if a parent abducts or wrongfully retains a
chiid in a foreign country. The Parties are also put on notice of the following provisions
in NRS 125.510(8):

If a parent of the child lives in a foreign country or has significant commitments
in a foreign country:

(a) The Parties may agree, and the court shall include in the order for
custody of the child, that the United States is the country of habitual
residence of the child for the purposes of applying the terms of the Hague
Convention as set forth in subsection 7.

(b) Upon motion of one of the Parties, the court may order the parent
to post a bond if the court determines that the parent poses an imminent
risk of wrongfully removing or concealing the child outside of the country
of habitual residence. The bond must in an amount determined by the
court and may be used only to pay for the cost of locating the child and
returning him to his habitual residence if the child is wrongfully removed
from or concealed outside the country of habitual residence. The fact that
a parent has significant commitments in a foreign country does not create
a presumption that the parent poses an imminent risk of wrongfully
removing or concealing the child.

The Parties are also put on notice of the following provision of NRS 125C.200:

If custody has been established and the custodial parent or a parent having
joint custody intends to move his residence to a place outside of this state
and to take the child with him, he must, as soon as possible and before the
planned move, atiempt to obtain the written consent of the other parent to
move the child from the state. If the noncustedial parent or other parent
having joint custody refuses to give that consent, the parent planning the



move shall, before he leaves the state with the child, petition the court for
permission to move the child. The failure of a parent to comply with the
provisions of this section may be considered as a factor

if a change of custody is requested by the noncustodial parent or other
parent having joint custody.

The Parties are further put on notice that they are subject to the provisions of NRS
31A and 125.450 regarding the collection of delinquent child support payments.

The Parties are further put on notice that either Party may request a review of
child support pursuant to NRS 125B.145.

The Parties shall submit the information required in NRS 125B.055, NRS 125.130
and NRS 125.230 on a separate form to the Cowrt and the Welfare Division of the
Depattment of Human Resources within ten (10) days from the date the Decree in this
matter is filed. Such information shall be maintained by the Clerk in a confidential
manner and not part of the public record. The Parties shall update the information filed
with the Court and the Welfare Division of the Department of Human Resources within
ten (10) days should any of that information become inaccurate.



EXxhibit Y

BEHAVIOR ORDER

The behavior order shall be defined as:

i

,_.
1o

[
T

No abusive telephone calls 10 either Pasty.

No name calling.

No foul language.

Avoid conflicts/contacts with the other Party’s “significant other.”

Do not use child as a weapon against the other parent.

No harasgment at places of employment.

No copies of letters to anyone associated with the Parties.

No phone calls to other people associated with the other Party.

Focus to remain on best interest of the child.

Maintain respect toward the other Parties relatives and friends.

Advise friends/relatives/significant others not to disparage, criticize or
harass the other Part{y.

Child custody exchanges/visitation/etc., shall be done in a civil law
abiding manner and reasonably close to the time specified by the Court.
No threats of violence or harm to any other
Party/relative/friends/significant others of other Party.



