Foreword to Second Edition

When I was appointed as Nevada’s first Domestic Relations Referee (a precursor to the Family
Court) in 1986, | immediately became aware there were very few case resources available for the
domestic relations practitioner and the court. Accordingly, I started an effort to collect and analyze
the most which quickly became my compilation of “Notable Domestic Relations Cases.”

The effort began with the landmark cases. Almost every current domestic relations case from 1986
forward was included. In 1994 or so, an alphabetical case list and topical digest were added to make
Notable Cases more navigable.

I left the Family Court in 1998. Shortly after, I was approached by the Boyd School of Law about
continuing Notable Cases on to a law school project. Unfortunately, that effort did not succeed. I
was delighted to learn recently that Notable Cases would again be updated and maintained. My
hope, as it always was, is that this resource will again be of help to attorneys and judges in domestic
relations cases.

Terrance P. Marren

Rev. 7/6/2005
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NOTABLE DOMESTIC RELATIONS CASES!

ADOPTION, equitable

Frye v. Frye, 103 Nev. 301, 738 P.2d 505 (1987)

The parties were married in 1982. The wife had a daughter by a previous marriage.
The child was less than one and one-half years old when her mother married and was treated
as the husband’s own daughter throughout their marriage. The child perceived the husband
as her father. The husband went alone to hire an attorney to handle the adoption. In order
to make adoption possible, he sought and effectuated a termination of the parental rights of
the child’s natural father. The wife joined in the petition, but testified that she would not
have done so had the husband not promised to adopt the child. The husband then signed a
petition to adopt, declaring that he desired to establish a parent-child relationship. However,
the parties’ marriage deteriorated and the legal adoption was not finalized. The husband
sought a divorce, and denied any obligation of support. The district court found that child
support was justified on a theory of equitable adoption, ordered the husband to pay support.
The Supreme Court affirmed. The Court held where there is a promise to adopt, and in
reasonable, foreseeable reliance on that promise a child is placed in a position where harm
will result if repudiation is permitted, equitable adoption was permitted. Substantially
modified by Hermanson.

Hermanson v. Hermanson, 110 Nev. 1400, 887 P.2d 1241 (1994)

The parties married while the wife was pregnant. The wife claimed that she told the
husband the father was another man; the husband admitted that wife never told him that he
was the father of the child. The parties cohabited intermittently until separating when the
child was three. The wife relocated to lowa, where she raised the child alone, was on
welfare, and attended school. The parties discussed reconciliation in 1990, but the attempt,
in Las Vegas, lasted only 30 days. The wife filed for divorce.

The husband filed a motion requesting that the child be named his “defacto child”;
the wife opposed and requested blood tests. A referee heard the motion and recommended
an order that the case be found “similar to Frye v. Frye, 103 Nev. 301, 738 P.2d 505 (1987)
based on the conduct of the parties,” and that the husband “should be declared the real
father.” The district court sustained the wife’s objection and ordered blood tests, which
conclusively proved the husband’s non-paternity. On return to the court, however, the
district court found that the wife had failed to rebut a conclusive presumption of California
Evidence Code section 621, and further ruled that the wife was equitably estopped from
denying the husband’s paternity.

The Supreme Court rejected the “origin of domicile” test of conflicts of laws for
paternity actions, and affirmed its adoption of the “substantial relationship” test, under which
the state whose law is applied must have a substantial relationship with the transaction and
the transaction must not violate a strong public policy of Nevada. The Court found that
California’s only relationship was the parties’ presence there for three years and the birth of
the child there, noting that neither party had lived in California for ten years. The Court
noted in passing that the California legislature had recently repealed section 621 in favor of
a presumption, like that of Nevada law, that is rebuttable.

! Prepared by Fred Page, Esq., WILLICK LAW GRoUP (First ed. prepared by the Hon. Terrance P. Marren, 1997).
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The Court also found equitable estoppel inapplicable. The Court first recited the
district court’s factual findings that the wife had steadily affirmed that the husband was the
father, that she placed his name on the birth certificate, that both parties held themselves out
as parents of the child, and that she received welfare benefits by naming the husband as the
father. Then, the Court reiterated that in Nevada, equitable estoppel has four elements: (1)
the party to be estopped must be appraised of the true facts; (2) he must intend that his
conduct shall be acted upon, or must so act that the party asserting estoppel has the right to
believe it was so intended; (3) the party asserting estoppel must be ignorant of the true state
of facts; and (4) he must have relied to his detriment on the conduct of the party to be
estopped. “Substantial evidence” is that which ““a reasonable mind might accept as adequate
to support a conclusion.” Applying this test, the Court found that the facts of record “simply
do not support such a finding” (that the wife intended some conduct to be acted upon by the
husband) since the evidence below was that the wife did not mislead the husband into
believing he was the father of the child. The Court also noted that the record clearly showed
that the husband was not “ignorant of the true facts,” thus defeating the third element. The
Court therefore found insufficient evidence to support a finding of estoppel.

The Court concluded that the Frye doctrine of equitable adoption, and “the myriad
of other psychological theories of parentage that the parties mention in order to determine
paternity” were inapplicable. Id. at 1406. The Court noted that NRS 126.051 provided for
a rebuttable presumption, and was the statute to be applied. The Court reversed the order
finding the husband to be the father of the child, and remanded for further proceedings,
noting that the joint legal custody order was also reversed.

Russo v. Gardner, 114 Nev. 283, 956 P.2d 98 (1998)

The district court awarded joint legal custody of Russo’s boy and Gardener’s
daughter because Gardner had placed himselfin a position of “/oco parentis, ”” and that would
be “devastating” to the boy to have Gardner treat him differently than his sister. The
Supreme Court reversed. The Court noted its opinion in Hermanson v. Hermanson, 110
Nev. 1400, 887 P.2d 1241 (1994), and its holding therein that “the doctrine of equitable
adoption enunciated in [Frye], and the myriad of other psychological theories of parentage
that the parties mention in order to determine paternity are inapplicable.” Id. at 288. The
Court further noted that “Frye was rejected by Hermanson as inapplicable for determining
legal parentage in a custody proceeding.” [citations omitted]. Id. at 288. The Court noted
the man’s claim that he never knew he was not the biological father, but also that he was not
listed on the birth certificate, and the woman’s claim that she told him he was not the son’s
father while she was pregnant.

After distinguishing the doctrine of equitable adoption as used in Frye for child
support from its use in establishing legal custody, the Court reversed and held that “for
purposes of determining legal parentage in a custody dispute between biological and non-
biological parents, Hermanson holds that NRS 126.051 is the applicable statute.” Id. at
2809.

ADOPTION, specific adoption v. agency adoption and sufficiency of form used

Birth Mother v. Adoptive Parents (In re Adoption of a Minor Child), 118 Nev. 962, 60

P.3d 485 (2002)
The birth mother relinquished her parental rights to her child to an adoption agency.
The agency and the birth mother ultimately selected the adoptive parents. While the petition
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was pending, the birth mother filed an objection to the adoption, alleging that, due to a series
of traumatic events that occurred around the child’s birth, she was incapable of giving
knowing, voluntary, and intelligent consent to the relinquishment of her child. Upon the
birth mother’s objection, the district court held a hearing to determine the validity of her
prior consent. During the three day hearing, the birth mother filed supplemental objections,
additional discovery requests, and a motion to revoke the relinquishment of her child because
the relinquishment form did not state the names of the adoptive parents. The district court
denied all of the requests and motions. At the conclusion of the hearing, the district court
determined that the birth mother’s consent was valid and, shortly thereafter, granted the
adoptive parents’ petition for adoption.

The Supreme Court affirmed. The Court held that although the birth mother was
involved in selecting the adoptive parents, it was the adoption agency, not the birth mother,
which sought and interviewed potential candidates; the birth mother’s involvement did not
transform the agency adoption into a specific adoption, and the district court did not err by
denying the birth mother’s motion to revoke her relinquishment on the basis that the form
did not name the adoptive parents.

ADOPTION, visitation by birth mother

Birth Mother v. Adoptive Parents, 118 Nev. 972, 59 P.3d 1233, cert. denied sub nom.
Howald v. Adoptive Parents, 538 U.S. 965, 123 S. Ct. 1760, 155 L. Ed. 2d 519 (2003)

Prior to relinquishing custody of her child, the birth mother executed a
communication agreement with the adoption agency. The adoptive parents were complying
with the communication agreement when they filed their petition to adopt the child.
However, shortly thereafter, the birth mother filed a motion objecting to the adoption and
demanding that the adoptive parents return the child to her.

Subsequently, the birth mother filed a complaint against the adoptive parents and
New Hope (the adoption agency) seeking specific performance of the communication
agreement or, in the alternative, monetary damages. The mother alleged breach of contract,
unjust enrichment/quantum meruit, breach of the covenant of good faith and fair dealing,
interference with contractual relations, emotional distress, and negligent or intentional
misrepresentation. The adoptive parents and New Hope filed a motion to dismiss. Without
holding a hearing, the district court entered its order granting the motion to dismiss. The
district court stated that “according to NRS 127.160 an adoption completely abrogates the
legal relationship between a child and his natural parents.” An adoption decree was entered
for the adoption of the birth mother’s child.

The Supreme Court affirmed. The Court held that: (1) without such a specific
Nevada statutory provision, the agreement between the birth mother and the adoptive parents
is unenforceable, (2) Nevada law makes it clear that an adoption decree terminates all rights
of the natural parent and confers such rights upon the adoptive parents, (3) while an
agreement may grant a natural parent rights to post adoption contact, enforcing it would be
inconsistent with the Legislature’s mandate that a natural parent may not exercise any right
to the adopted child not incorporated in the adoption decree, (4) if the agreement is not
incorporated in the adoption decree, their rights as to the child are terminated upon adoption
and any contact with the child may be had only upon the adoptive parents’ permission,
regardless of the agreement. Id. at 976-77.
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ADOPTION, grandparental visitation

Bopp v. Lino, 110 Nev. 1246, 885 P.2d 559 (1994)

The child’s mother remarried and the stepfather adopted her with the consent of her
natural father. Eight months after the adoption, the paternal grandparents petitioned for
visitation rights. After hearing testimony of the parties and expert witnesses, the district
court concluded that visitation would be in the child’s best interest, and it granted visitation
rights.

The Supreme Court reversed. The Court held that grandparents must petition for
visitation prior to or at an adoption proceeding or they have no standing to do so. A
grandparent may seek visitation (1) in a divorce decree; (2) in an order for separate
maintenance; or (3) upon a petition filed after a divorce or separation or upon a
relinquishment of parental rights. “Utilizing the maxim of statutory construction expressio
unius est exclusio alterius, those three times are the only times when visitation can be
granted under NRS 125A.330 ... an adoption completely abrogates the legal relationships
between a child and his natural parents.” Id. at 1252. The natural father’s relinquishment
of parental rights, and stepparent adoption, eliminated grounds for natural grandparents to
later seek visitation.

ALIMONY, abuse of discretion

Johnson v. Steel, Inc., 94 Nev. 483, 581 P.2d 860 (1978)

The parties were married for 20 years. The wife stayed home the entire time, had no
education or skills, one of the children had permanent medical problems, the property
awarded to her was not income producing, and the husband made $87,500 per year. The wife
was awarded $1,250 per month in alimony for two years. The Supreme Court reversed as
an abuse of discretion and remanded for consideration of Buchanan factors, specifically
including the financial condition of the parties, the non-income producing nature of the
property awarded to the wife, the duration of the marriage, the husband’s age, health, and
long term income earning potential and the wife’s limited ability to earn a living
commensurate with her needs, particularly in light of her lack of job experience, and
continued responsibility for the care of the children.

Smith v. Smith, 94 Nev. 249, 578 P.2d 319 (1978)

The marriage was approximately 26 years in length. The husband inherited shares
of stock as his sole and separate property and, shortly after, stopped actively participating in
the company. The wife was not able to establish that any portion of value of the stock was
community property. On these facts, the Supreme Court found no abuse of discretion in
refusing to set aside the husband’s separate property for wife’s support or in the award to her
of $1,000 per month in alimony (not specified if permanent) with cost of living increases.

ALIMONY, adequacy

Cunningham v. Cunningham, 61 Nev. 93, 116 P.2d 188 (1941)

The wife obtained a divorce, and the property was divided and she was awarded
alimony. The wife appealed claiming that the comparative value of the property awards and
alimony were so out of proportion in favor of the husband as to be unfair. The Supreme
Court declined to adopt the wife’s position and concluded that the property awards and
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alimony were supported by substantial evidence was not prepared to say that the district court
abused its discretion.

Wilson v. Wilson, 66 Nev. 405, 212 P.2d 1066 (1949)

The parties had an approximately nine year marriage. The husband was ordered to
pay alimony and child support and was awarded partial custody of the daughter. The wife
requested alimony and support of $1,000 per month. The district court awarded alimony of
$200 per month until the wife remarried or died, and child support of $150 per month, for
three years; then $200 through elementary school, and then $250 per month until the child
reaches the age of majority. The wife appealed claiming that the award was grossly
inadequate.

The Supreme Court affirmed. The Court noted that the husband was unemployed
immediately prior to and at the time of the trial. The Court further noted that his income at
the time of trial was approximately $700 per month. Both parties were from wealthy families
and both received financial assistance from their families. The wife argued that the husband
could be gainfully employed and receive at least $500 per month in addition to the $700 per
month he was then receiving. The wife contended that because of that, she should have been
awarded $1,000 a month for her support and for child support. The Court concluded that
there was no evidence that the husband had the ability to pay any more. The Court also noted
that the district court reserved jurisdiction to modify if circumstances changed.

ALIMONY, bankruptcy as a basis for modification

Martin v. Martin, 108 Nev. 384, 832 P.2d 390 (1992)

The decree was filed August 1988. In the decree, the husband agreed to assume
responsibility for Visa charge accounts. In September 1988, the husband filed for Chapter
7 bankruptcy. As aresult, the wife was left solely responsible for those debts. Because she
was now responsible, the wife filed for spousal support. The district court granted the wife’s
request for support. The district court specifically found that the husband’s promise to hold
the wife “harmless” was an obligation “characterized as in the nature of alimony,
maintenance and support,” and that the wife “would have been inadequately supported”
without it. The district court ordered the husband to pay to the wife the amount of the debts
he agreed to be responsible for in the decree, but tried to discharge in bankruptcy.

The Supreme Court affirmed. The Court found the debt payment language qualified
as maintenance or support, since without it the “spouse would be inadequately supported.”
Specifically, the Court noted that the husband’s assumption of debt was tied to the parties’
agreement for lower child support; when he breached the agreement, he left the wife
inadequately supported.

Siragusa v. Siragusa, 108 Nev. 987, 843 P.2d 807 (1992)

The parties were divorced September 1983. The decree incorporated the parties’
property settlement agreement, which provided that the husband make alimony payments of
$3,000 per month for 60 consecutive months, and that the husband would purchase the wife’s
community property interest the medical practice for $1.25 million. In November 1987, the
husband filed a Chapter 7 petition for bankruptcy. His property settlement obligation was
discharged but his alimony obligation was not. On November 23, 1988, the wife obtained
a judgment for $126,000 in alimony arrears. On August 1, 1990, the husband made his last
alimony arrearage payment by prepaying the payment due on September 1. On August 31,
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the wife filed motion to modify the alimony provisions of the decree, due to the fact the
husband’s income had increased substantially since the original decree and that the discharge
of the property settlement obligation in bankruptcy had negatively affected the wife’s
financial position. The husband’s alimony obligation was increased to include the property
settlement he discharged.

The Supreme Court affirmed. The Court held that the discharge of a property
settlement obligation in bankruptcy may be taken into account in determining whether the
parties’ circumstances have changed sufficiently to justify a modification of alimony. The
Court looked to the Supremacy Clause, but found no preemption of state law permitting
alimony modification “to compensate the wife for the discharged obligation,” and found that
consideration of post bankruptcy circumstances was not antagonistic to the federal “fresh
start” policy of bankruptcy relief.

Allen v. Allen, 112 Nev. 1230, 925 P.2d 503 (1996)

The husband and wife entered into an oral property settlement; the wife waived child
support, and the husband agreed to pay certain debts and pay $16,250 to the wife to equalize
the division of community property. The agreement was made during a settlement
conference held by the district court judge, but was not reduced to writing for a year, when
the court entered a divorce decree nunc pro tunc adopting the agreement. In the interim, the
husband had filed for bankruptcy, and was released from most of the financial obligations.
The wife appealed, claiming that the husband’s bankruptcy defrauded her out of her half of
the community property. The wife moved to set aside the decree based upon fraud and upon
the injustice inherent in enforcing the agreement. The district court denied the motion to set
aside the decree on the ground that the relief was “barred by federal law.”

The Supreme Court reversed. The Court held that there was nothing in bankruptcy
law that would prevent the court from setting aside the decree or from hearing matters
relating to spousal support and community property disposition on their merits. The Court
used strong language and stated that “under no circumstances should one party to a divorce
be allowed to take all of the benefits of the divorce settlement and leave the other party at the
disadvantage suffered by the wife in the present case.” Id. at 1234.

ALIMONY, cohabitation

Watson v. Watson, 95 Nev. 495, 596 P.2d 507 (1979)

The property settlement agreement provided that the husband was to pay alimony to
the wife until her death or remarriage. The agreement did not merge into the decree. The
husband sought to terminate payments based upon wife’s cohabiting with another man,
which he asserted was a common law marriage. The district court declined to do so although
it found that the alleged cohabitation has gone on for several years, the relationship was not
a defense to the action.

The Supreme Court affirmed. The Court held that a de facto marriage interpretation
could not be sustained in a state the did not recognize common law marriage. The Court
concluded that the word “remarriage” was easily understood and is not ambiguous. The
husband’s request to terminate support was denied.

Gilman v. Gilman, 114 Nev. 416, 956 P.2d 761 (1998)
The case was a consolidated appeal. In the first case, the decree approved by the
district court stated that the husband’s obligation to pay spousal support would terminate
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upon his death or the wife’s remarriage. There was no reference to cohabitation. The wife
later moved in with her boyfriend. The district court denied the husband’s request to
terminate alimony. In the second case, the decree ordered that “spousal support shall
terminate upon the death or remarriage of [the wife] and the court will consider the issue of
spousal support in the event of co-habitation by [the wife] with an adult male who
significantly contributes to her support.” The district court denied the husband’s motion
finding that the boyfriend had not significantly contributed to the wife’s support, and that
Nevada law contained no presumption that spousal support should terminate if the recipient
resided with another person.

The Supreme Court adopted the economic needs test: “the amount of spousal support
reduction, if any, depends upon a factual examination of the financial effects of the
cohabitation on the recipient spouse. . . . Shared living arrangements unaccompanied by
evidence of a decrease in actual financial needs are generally insufficient to call for alimony
modification.” Id. at 422-423. The Court noted that the economic needs test properly
considered the rights and needs, both fiscal and personal, of the payor and recipient. The
Court further noted that rights to spousal support were not to be rescinded simply because
the recipient was cohabiting. The Court held that “a showing that the recipient spouse has
an actual decreased financial need for spousal support due to the fiscal impact of a cohabitant
may constitute changed circumstances sufficient to require a modification of unaccrued
payments under that support obligation.” Id. at 424. Both district court decisions were
affirmed.

ALIMONY, extension

Schryver v. Schryver, 108 Nev. 190, 826 P.2d 569 (1992)

The decree incorporated a written settlement agreement between the parties. The
agreement provided that the husband was to pay the wife $1,200 a month in alimony for a
period of eight years. September 1990, was to be the last month of alimony. At the
beginning of the month, the husband sent the wife a check in the amount of $1,000. A few
days later he sent her a check in the amount of $200. Later that month, the wife filed a
motion to increase and extend the payments for life. The district court entered an order
dismissing the request for modification, with the apparent reason being that the district court
concluded that it lacked jurisdiction.

The Supreme Court reversed. The Court held where motion for modification of
spousal support was filed within the term of support (the last month), but after the final
payment was made, the motion to extend the term of support was timely and the district court
had jurisdiction to hear it. The term of temporary alimony goes through the last day of the
last month of support, even if support was to be paid on the first day of the month.

Siragusa v. Siragusa, 108 Nev. 987, 843 P.2d 807 (1992)

After the husband filed for bankruptcy, wiping out the property award to the wife, the
district court ordered increased alimony on a new schedule; she moved to modify the award
before the last day of the new schedule, although the husband had prepaid and already
satisfied the judgment. The district court granted her request.

The Supreme Court affirmed. The Court held thatunder NRS 125.150(7), the district
court’s jurisdiction is “co-existent with the alimony order itself,” so an alimony award can
be modified until the time for making the final payment passes, whether or not the husband
prepays. The fact that the original alimony award had expired was “unpersuasive,” since the
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period of extension was caused by the husband’s failure to make payments and wife’s
obtaining an arrearage order. Where the supporting spouse is in arrears at the expiration of
the original alimony term, modification of the alimony award is proper after the expiration
of the original alimony term.

ALIMONY, factors

Lake v. Bender, 18 Nev. 361, 7 P. 74 (1884)

The Court held that the wife “is entitled, at least, to be as well supported during the
remainder of her life, as she ought to have been, and was, prior to her application for
divorce.” Id. at 410.

Buchanan v. Buchanan, 90 Nev. 209, 523 P.2d 1 (1974)

The parties were married May 1967. The complaint for divorce was filed October
1971. The decree was filed in 1973. The district court ordered the husband was “not
obligated to pay the wife any sum whatsoever as and for her support.”

The Supreme Court affirmed. The Court noted in determining whether alimony
should be paid, as well as the amount that the lower courts are vested with a wide range of
discretion and much depends upon the particular facts of the individual case. The Court laid
out a series of factors that are to be considered; the financial condition of the parties; the
nature and value of their respective property; the contribution of each to any property held
by them as tenants by the entirety; the duration of the marriage; the husband’s income, his
earning capacity, his age, health and ability to labor; and the wife’s age, health, station and
ability to earn a living. The Court noted that the wife beginning in August 1972, some 16
months after she instituted the divorce action, the wife worked as a model one day a week
earning $20 per day, with sporadic other modeling work; that except for dental work, which
was not shown to be continually required, there was no evidence showing that she was in ill
health or in any way infirm; that there was neither effort nor desire on her part to seek steady
or full-time employment; that she required a live-in housekeeper at $200 per month because
“she was accustomed to having one,” that there is no showing that she could not adjust to
other employment, or become more gainfully preoccupied with modeling.

Wilford v. Wilford, 101 Nev. 212, 699 P.2d 105 (1985)

The parties were married in May 1963. The opinion does not give a precise length
of the marriage, but it appears it was a little more than 20 years. During the marriage, the
wife was employed at various positions including employment as a waitress and as a
housekeeper. The wife received her high school diploma in 1975 and had enrolled at the
community college. When the parties’ construction business began operation, the wife was
the sole clerical employee and assisted with the business until the parties separated. The
husband was also a licensed contractor. The district court awarded the wife alimony of
$1,000 per month for two years and $500 per month for the next two years.

The Supreme Court affirmed. The Court found that the district court considered the
factors set forth in Buchanan v. Buchanan, 90 Nev. 209, 523 P.2d 1 (1974) such as the
financial condition of the parties; the nature and value of their respective property; the
contribution of each to any property held by them as tenants by the entirety or as joint
tenants; the duration of the marriage; the husband’s income, earning capacity, age, health,
and ability to labor; and the wife’s income, age, health, station, and ability to earn a living.
The Court noted that it could not be assumed that the district court ignored its division of the
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community property in considering the nature and value of the property of each party and
concluded the district court adequately considered the Buchanan factors.

Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)

The parties were married 21 years. At the time of the marriage, the husband had a
half-interest in a lawn business. Seven years after marriage, the lawn-care segment was sold,
and the business name was changed to show it was a nursery. At the time of the divorce, the
total value of stock in the nursery was between $581,000 and $589,000. The wife was 44
years old in which she had stayed home to raise two children. The district court awarded the
wife $1,500 per month in alimony “until she completes her undergraduate degree or for a
maximum of two years, whichever comes first.”

The Supreme Court reversed. The Court first noted that amount of alimony is within
the sound discretion of the district court, citing to Rutar v. Rutar, 108 Nev. 203, 205, 827
P.2d 829, 831 (1992). The Court also noted that a court must award such alimony as appears
“just and equitable,” having regard to the conditions in which the parties will be left by the
divorce, citing to NRS 125.150. The Court listed seven alimony factors that should be
considered by the district courts in deciding whether and how much alimony to award: (1)
the wife’s career prior to the marriage; (2) the length of the marriage; (3) the husband’s
education during the marriage; (4) the wife’s marketability; (5) the wife’s ability to support
herself; (6) whether the wife stayed home with the children; and (7) the wife’s award, besides
child support and alimony.

The Court compared and contrasted the parties’ income earning abilities. The Court
noted the wife’s marketability was not promising and even though she had completed 90
credits toward her undergraduate degree, a degree would not guarantee her a career, much
less a salary allowing her and her family to live in the manner to which they have become
accustomed. The husband had developed the business skills which had provided him with
a thriving business and substantial assets. The wife was also awarded a minority interest in
the husband’s family nursing business which gave her no control over whether she would
receive any income from the partnership. The Court remanded and directed the lower court
to “increase and extend” the alimony award so that the wife, who had not worked outside the
home in decades, would enjoy, “as nearly as possible,” the “station in life” she had prior to
the divorce until she remarried, died, or her financial circumstances changed.

Rodriguez v. Rodriguez, 116 Nev. 993, 13 P.3d 415 (2000)

The parties were married in September 1973. The husband filed for divorce
September 1994. The matter proceeded to trial in January 1996. At the time of trial, the
husband was earning at least $75,000 a year. The wife’s annual income was approximately
$14,000. The district court denied the wife’s request for alimony because she had an extra-
marital affair, had initiated the parties’ separation by leaving the family to pursue the extra-
marital relationship and had taken $10,000 from their adult son's personal injury settlement.
The district court also found as significant the husband’s responsible conduct.

The Supreme Court reversed. The Court reasserted and expanded the 1974
Buchanan factors as a list of what was to be considered by courts setting alimony awards:
(1) the financial condition of the parties; (2) the nature and value of the parties’ respective
property; (3) the contribution of each to any property held by them as tenants by the entirety;
(4) the duration of the marriage; (5) the husband’s income, earning capacity, age, health, and
ability to labor; and (6) the wife’s age, health, station and ability to earn a living. Noting the
“archaic tenor” of the factors, the Court nonetheless applauded them for being “common
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sense,” and added examples of factors that “conceivably could from time to time be relevant
as well” as including “the existence of specialized education or training or level of
marketable skills attained by each spouse,” and “repetitive acts of physical or mental abuse”
by one spouse “causing a condition in the injured spouse which generates expense or affects
that person’s ability to work.” Id. at 999. The Court stressed that simple marital misconduct
or fault are expressly not to be alimony factors, so alimony is not “a sword to level the
wrongdoer” or “a prize to reward virtue.” Id. at 999.

ALIMONY., just and equitable

Krick v. Krick, 76 Nev. 52, 348 P.2d 752 (1960)

The parties were married in May 1930 and divorced in November 1945. The property
settlement agreement obligated the husband to pay $750 per month for the life of the wife
inreturn for her releasing all community property claims she might have against the husband.
It was further agreed that one-third of each monthly payment was to be the portion payable
for the support, maintenance, and education of the parties’ minor child. The agreement
however, also stated that the payments for the child would not in any way affect the
requirement of this decree for the payment to the wife during her life of the full amount of
the monthly payment of $750 provided for by way of property settlement. The wife
remarried in October 1956, and the daughter emancipated in December 1957. The husband
then moved to enter satisfaction of judgment based upon the wife’s remarriage and the
child’s emancipation, contending that the payments were alimony. The district court denied
the husband’s request.

The Supreme Court affirmed. The Court held a district court acquiring jurisdiction
in a divorce matter may award such alimony and make such dispositions of community
property “as shall appear just and equitable, having regard to the respective merits of the
parties and to the condition in which they will be left by such divorce.” Id. at 59. Here, the
parties were both represented by counsel, the husband testified that the agreement was fair
and just, and reviewing court will give great deference in how the lower court reviews its
decrees citing to Wilde v. Wilde, 74 Nev. 170, 326 P.2d 415 (1958). The husband agreed
to pay $750 for life as property settlement. The Court held that the payments did not cease
because, pursuant to statute, the district court “otherwise ordered,” and they were in lieu of
property rights rather than alimony. The husband’s failure to appeal or otherwise modify the
terms, is an indication of his consent and that he intended the payments to continue during
the lifetime of the wife, regardless of her remarriage or the maturity of the child.

Winn v. Winn, 86 Nev. 18, 467 P.2d 601 (1970)

The wife, at the time of the marriage, quit the job she had been working for 17 years.
After one year of marriage the wife returned to work because the husband was so
“penurious” that she needed additional income for living expenses as well as to care for her
aged mother. The work she found paid much less than before. The district court awarded
the wife $4,000 in lieu of a division of property interests plus $100 per month alimony to the
wife with a reservation of jurisdiction over the alimony by the district court.

The Supreme Court affirmed. The Court noted that NRS 125.150 only required that
an alimony award be “just and equitable.” The Court held that there was no abuse of
discretion for the award and noted that a district court should not be held to a mathematical
certainty in all cases.
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Gardner v. Gardner, 110 Nev. 1053, 881 P.2d 645 (1994)

The parties married while attending college. They moved to California where the
wife commenced teaching and the husband continued with his schooling and was not
gainfully employed. The husband obtained both a private pilot’s license and a flight
instructor’s license at the expense of the community. The parties moved several more times,
with the husband serving as a Navy pilot on active duty and then with the Reserves,
becoming a charter pilot and obtaining two degrees on the G.I. Bill. The wife taught school,
and obtained a Master’s degree. The parties divorced in 1992 after a 27 year marriage, at
which time the husband was a 48 year old commercial airline pilot and the wife was a 47
year old reading specialist with the Clark County School District. The wife received a two
year rehabilitative alimony award, and both parties appealed.

In reversing, the Supreme Court found the record to show that the wife “continually
sacrificed in order to promote [husband’s] career desires and opportunities” and that“[t]he
magnitude of [wife’s] contribution to the community over many years is not fairly recognized
by the two-year alimony award she received when the marriage was terminated.” Id. at
1058. Factors recited as important were the length of marriage, comparative earning
capacities of the parties, the contributions the wife made in assisting the husband to achieve
his present level of success, and the wife’s financial contributions to the community and the
husband’s education, and financial detriment in accommodating the husband’s desires to
relocate for his career. Without explaining any precise measure, the Court mandated an extra
ten years of alimony at $1,000 per month, which, while still failing “to achieve income parity
between the two” was fair under the totality of the circumstances, but also remanded with
direction that the district court retain jurisdiction to review the award “in the event of a
substantial change of circumstances that would suggest the need for additional reliefto either
party.” Id. at 1059.

Kerley v. Kerley, 111 Nev. 462, 893 P.2d 358 (1995)

The parties married August 1981. The husband filed for divorce in August 1989.
The decree was entered March 1992. The district court awarded the wife rehabilitative
alimony at $250 per month for two years. The reason given for the award was that the
husband “has the ability, through his present skill and licensing [as a contractor], to generate
income sufficient to pay [the wife]” reasonable alimony.

The Supreme Court affirmed. In this case an award of “rehabilitative alimony” was
“fair and equitable” under the “wide discretion” of district courts which is not to be disturbed
absent an abuse of discretion, given both parties’ current capabilities and that the husband
had the ability to generate income, while the wife needed alimony because, at the husband’s
request, she had been unemployed during most of the marriage. The Court concluded that
the husband failed to present sufficient evidence to demonstrate that the district court’s
judgment was anything other than “equitable and just” or that it failed to consider the
requirements of NRS 125.150.

Wright v. Osburn, 114 Nev. 1367, 970 P.2d 1071 (1998)

The parties were married for 14 years. At the time of their marriage, the parties were
attending college. In 1983, the wife obtained a degree in design and the husband obtained
a degree in business and finance. After graduating, the wife worked while the husband
obtained his Master’s degree in business administration. The wife became a full-time
homemaker in 1984 after the birth of their first child. The husband’s income was $5,177 per
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month and the wife’s income was $1,600 per month. The district court ordered the husband
to pay the wife $500 per month for five years in rehabilitative spousal support.

The Supreme Court reversed. The Court noted that regarding spousal support, the
legislature had failed to set forth an objective standard for determining the appropriate
amount and cited to Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994), as factors
for the district court to consider in its determination with the weight being given to each of
the factors being left to the discretion of the district court. The Court looked at the factors.
The Court noted that the wife had not worked in the design field for 13 years of the marriage,
and at the time of the divorce she was working as a secretary. The Court further noted that
the wife had been a homemaker and primary caretaker for the parties’ three children during
their marriage and that she assisted the husband in obtaining an advanced decree and
establishing a career. The Court believed it very unlikely that in five years, the wife would
be to earn an income that will enable her to either maintain the lifestyle she enjoyed during
the marriage. The Court concluded that in considering the relevant factors for determining
an appropriate spousal support award outlined in Sprenger, that the district court’s award
was “just and equitable,” having regard to the conditions in which the parties will be left by
the divorce was an abuse of discretion.

ALIMONY, fault

Heim v. Heim, 104 Nev. 605, 763 P.2d 678 (1988)

The parties were married for 35 years. The wife was 57, was a homemaker and raised
six children, the husband pursued his own professional advancement earning a Ph.D., earned
$5,600 per month, and had living expenses of less than $2,000 per month. The wife received
an alimony award of $500 per month until death or remarriage. The Supreme Court
reversed. The Court found that the award of $500 per month was not just and equitable. The
Court also suggested fault for long-term marriages. This was later clarified by Rodriguez
v. Rodriguez, 116 Nev. 993, 13 P.3d 415 (2000). The Court supported permanent alimony
as a factor for a dependent spouse in a long-term marriage. The Court noted, in reversing,
that the husband was walking away with the “career asset” of the Ph.D. degree and high
degree of employability, and that the wife was entitled after a long marriage to live as nearly
as fairly as possible to the station in life that she enjoyed before the divorce.

Rodriguez v. Rodriguez, 116 Nev. 993, 13 P.3d 415 (2000)

The parties were married September 1973. The husband filed for divorce September
1994. The matter proceeded to trial in January 1996. At the time of trial, the husband was
earning at least $75,000 a year. The wife’s annual income was approximately $14,000. The
district court denied the wife’s request for alimony because she had an extra-marital affair,
had initiated the parties’ separation by leaving the family to pursue the extra-marital
relationship and had taken $10,000 from their adult son’s personal injury settlement. The
district court also found as significant the husband’s responsible conduct.

The Supreme Court reversed. The Court discussed the legislative history of the 1993
amendment to NRS 125.150 and its requirement of equal division unless there are
compelling circumstances. The Court held when considering an award of alimony, the court
may not consider either party’s misconduct or fault. A court may consider the financial costs
to the spouse as a compelling reason in awarding an unequal distribution of property. The
Court further stated “alimony is not a sword to level the wrongdoer. Alimony is not a prize
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to reward virtue. Alimony is financial support paid from one spouse to the other whenever
justice and equity require it.” Id. at 999.

ALIMONY, inadequate award

Rutar v. Rutar, 108 Nev. 203, 827 P.2d 829 (1992)

The parties were married for 18 years. The parties split about $1.5 million in
property. The wife was the primary caretaker of children and had not worked outside home
in 12 years and received no income-producing property. The district court awarded $500 per
month per child support, plus $1,000 per month rehabilitative alimony for three and one-half
years. The Supreme Court reversed. The Court noted that both parties “contributed
substantially to the marriage but are left with vastly disparate earning capacities after the
divorce.” Id. at 206. The wife’s current educational pursuits “will not necessarily enable
her to support herself in the manner to which she had been accustomed” where she was 45
and had difficulties with English, was still raising two children, and would be 50 when she
obtained her undergraduate degree. Id. at 207-08. The Court indicated that support should
continue for at least eight years because the wife had not worked at all for the past 12 years,
spoke little English, and sought reeducation. The Court directed the lower court to retain
jurisdiction to further modify the award as circumstances changed.

ALIMONY, interpreting modification of award

Murphy v. Murphy, 64 Nev. 440, 183 P.2d 632 (1947)

The parties stipulated the event a divorce is granted the husband shall pay to the wife
for her support and maintenance $150 per month. However, if the husband reverted to the
rank of Lieutenant Colonel, the payments would be reduced to $100 per month. The decree
was entered August 1943. On March 5, 1946, the husband reverted to the Rank of
Lieutenant Colonel and on March 6, 1946, was promoted to Colonel. The district court
denied the husband’s attempt to reduce his support obligation.

The Supreme Court affirmed. The Court held the district court properly construed
the alimony provision. The Court noted that agreements in cases such as this should be
construed fairly and reasonably, and not too strictly or technically. The Court also noted that
another important rule of construction of agreements was that the agreements are to be
construed as meaning what it may reasonably be inferred the parties intended. In interpreting
an alimony award in a property settlement agreement merged into a decree, one of the
principal factors, if not the principal one, in determining the amount of alimony a husband
should pay is the extent or measure of his financial ability.

ALIMONY, lump sum

Jacobs v. Jacobs, 83 Nev. 73, 422 P.2d 1005 (1967)

The parties were married January 1956. The wife worked part time, while the
husband was only employed occasionally. The wife was the principal supporter of the family
which included paying off the husband’s extensive obligations incurred prior to and during
the marriage. The wife was required to hold full time employment in order to meet the
obligations. The stress of the financial problems along with marital strife affected her health
to the extent that she had an operation and underwent treatment for a nervous condition. The
home was held in joint tenancy. The district court did not order periodic alimony payments,
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but it did order the husband to quitclaim the residence to the wife for her “future support,
maintenance and security.”

The Supreme Court affirmed the lump sum award. The Court concluded that NRS
125.150, subsection 3, provided the authority for a district to set aside the separate property,
provided an actual need for support is shown and the setting aside is not used as a vehicle to
do equity between the parties.

Shane v. Shane, 84 Nev. 20, 435 P.2d 753 (1968)

No term of the length of the marriage was given. The husband was earning $19,200
annually. No information was given concerning what the wife made if anything, the roles
in the marriage, or education. The district court found that since the marriage of the parties
the husband had treated the wife with extreme cruelty to the extent that the wife had become
nervous and thereby lost all of her hair and that the wife’s health would be irreparably
damaged if the marriage continued. The district court awarded the wife $16,500 in lieu of
all her community property rights, and as and for alimony. The apparent reason the district
court did so was because of the husband’s financial misconduct.

The Supreme Court affirmed the district court taking into consideration the husband’s
financial misconduct finding that there was no abuse of discretion. The Court noted that
pursuant to statute an award of alimony must be just and fair and held: “[b]efore the appellate
court will interfere with the trial judge’s disposition of the community property of the parties
or an alimony award, it must appear on the entire record in the case that the discretion of the
trial judge has been abused.” Id. at 22.

Fenkell v. Fenkell, 86 Nev. 397, 469 P.2d 701 (1970)

This was a case with a limited record. The trial transcript was not a part of the record
and except for the district court’s findings of fact the husband’s statement was the only
recitation of facts which the Court had to review. The husband appealed from the district
court making a lump sum alimony awards contingent upon the wife seeking training to
improve her hearing ability and to improve her earning capacity as a beauty operator. The
Court approved the district court making a lump sum alimony awards contingent upon the
wife seeking training to improve her hearing ability and to improve her earning capacity as
a beauty operator.

Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972)

The parties were married September 1940. The husband, even though he was 81,
commenced divorce proceedings. The district court gave the wife a lump sum support and
maintenance award of $331,200 payable in nine installments, and awarded the wife’s counsel
$47,500, plus $5,000 preliminary fees. The district court came up with the figure by taking
into consideration the fact that the husband’s life expectancy was 4.9 years, the wife’s life
expectancy was 23.1 years. The district court awarded the alimony on the basis of $1,200 per
month or $14,337.66 per year multiplied by her life expectancy, totaling $331,100, taking
into consideration factors including the wife’s age, health, length of marriage, standard of
living, assets of each party, health insurance policies, ownership of furnishings, earning
capacity of each party and conduct of the parties.

The Supreme Court affirmed the lump sum award. The Court held under NRS
125.150(3) the court may set apart the husband’s separate property for the wife’s support
when the need is shown. As further approval of the district court’s decision, the Court noted
the husband’s net worth was three million dollars, the husband was twenty years older and
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had a much shorter life expectancy than the wife, and a possibility existed that the husband
might dissolve his assets in recrimination against the wife.

Kishner v. Kishner, 93 Nev. 220, 562 P.2d 493 (1977)

The decree, entered in February 1974, required the husband to pay lump sum alimony
in the amount of $86,100.64, over a period of eleven years, payable in monthly installments
of 24 consecutive monthly installments of $1,250; 96 monthly installments of $583.34 and
one payment of $100. No appeal was taken. In August 1974, the wife remarried and
requested a determination as to the effect of her remarriage on the obligation. The Court
ruled that payments were to continue regardless of death or remarriage.

The Supreme Court affirmed. The Court noted that the nature and purpose of an
award of lump sum alimony remains the same, whether it was payable immediately in full
or periodically in installments. The Court further noted that a variety of reasons may lead
a court to award lump sum alimony, but the result in every case is to fully and finally fix the
rights and obligations of the parties. The Court held that an award of lump sum alimony
whether payable immediately or in installments, is not subject to termination for death of
either party or remarriage of the recipient spouse.

Daniel v. Baker, 106 Nev. 412, 794 P.2d 345 (1990)

The parties met in 1967. The wife was 20 years younger, was working in a bowling
alley, and had an eighth grade education. The husband had a post graduate education and
had retired from his family’s insurance business. The parties married in 1972. The husband
was 63 and the wife was 43. At the time of their marriage, the husband had the wife sign a
prenuptial agreement and postnuptial agreement in which the wife gave up her rights to
community property and alimony in exchange for $5,000. After 15 years of marriage, the
wife filed for divorce. The agreements were determined to be invalid with respect to alimony
and property. The district court determined that the wife had almost no assets. It further
determined that the husband was worth approximately $2,000,000 and had monthly income
of nearly $10,000 per month. The district court awarded the wife alimony of $1,250 per
month. The wife appealed. On the eve of oral argument, the husband passed away.

The Supreme Court reversed. The Court held that an appeal does not abate when
permanent or lump sum alimony is involved. The Court noted that it would not a district
court’s grant or denial of permanent or lump sum alimony absent an abuse of discretion,
citing to Fenkell v. Fenkell, 86 Nev. 397,402,469 P.2d 701, 704 (1970). The Court further
noted that under NRS 125.150(4) provided that the court may set apart a portion of the
husband’s property for the wife’s support as is deemed just and equitable, which allows a
lump sum award, citing to Sargeant v. Sargeant, 88 Nev. 223, 229, 495 P.2d 618, 622
(1972). The Court then looked at the factors in the case. At the time of the divorce, the
husband was in poor health and had a much shorter life expectancy. Because of his
substantial wealth, an award of permanent or lump sum alimony would not have substantially
depleted his assets. The wife had few assets or hopes of employing herself. The husband’s
death would have left her with essentially no means of support, while she likely had many
more years to live. The Court found that an award of alimony to extend beyond the
husband’s death would, under the circumstances of the case, have been just and equitable.
The Court held that the district court abused its discretion in not awarding permanent or lump
sum alimony.
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ALIMONY, modification

Folks v. Folks, 77 Nev. 45, 359 P.2d 92 (1961)

The decree required the husband to pay $75 per month in spousal support. Nine years
after the divorce, the husband filed a motion to terminate the spousal support. Since the
decree was entered, some $9,000 in spousal support installments had accrued. As ofthe time
of the hearing, $3,963.10 was unpaid. The wife had an order to show cause issued for failure
to pay. The district court granted the husband’s motion to terminate spousal support and the
wife’s request for allowances was denied, the husband was purged of contempt and the
wife’s request for entry of judgment was denied.

The Court affirmed the district court’s refusal to enter judgment finding the district
court did not abuse its discretion. The Court also held that under NRS 125.170 a district
court has discretionary power at any time to modify or vacate alimony provisions of its
decree except as to accrued installments.?

Day v. Day, 82 Nev. 317,417 P.2d 914 (1966)

When the parties were divorced, the decree approved their agreement. The agreement
required the husband to make alimony payments. The husband never requested a
modification. The husband failed to make all of the payments and instead, requested credits
for making direct payments to the children. The district court awarded the wife judgment of
$12,535.17.

The Court held that payments once accrued under a decree, for either alimony or
support of a child, become a vested right and cannot thereafter be modified or voided. The
Court noted that it was well settled in that a district court was without power to effect a
revision or remittance of past due alimony. The Court rejected the husband’s claim of an
equitable offset and further held the husband was not entitled to retroactive modification of
alimony provisions of the decree to give him credit against the amount of arrearages sought
to be recovered by divorced wife because of amounts paid by him directly to the son.

ALIMONY,. modification of non-merged property settlement agreement prohibited

Ballin v. Ballin, 78 Nev. 224, 371 P.2d 32 (1962)

In 1956, the parties entered into a written agreement settling maintenance and
property rights. Each party was separately represented by counsel. The agreement
specifically provided that the husband was obligated to the wife for her support and
maintenance until she died or until she remarried, whichever occurred first. The agreement
further provided that it could not be altered or modified except “in writing and executed with
the same formality of this agreement by both parties.” The agreement provided if a divorce
proceeding was initiated, the agreement and its provision would be incorporated by reference
and made a part of any decree granted. The agreement then stated that “notwithstanding the
incorporation of this agreement in any such decree or judgment, this agreement shall not be
merged in such decree or judgment, but shall survive the same and shall be binding and
conclusive on the parties hereto, their heirs, executors, administrators and assigns for all
time.” Id. at 226-27. The wife came to Nevada and filed for divorce. The district court

2 As to modification, NRS 125.170 was later amended to make it clear unless the district court expressly
retained jurisdiction regarding alimony installments, it is could not amend judgments for nonaccrued alimony or support
of the wife.
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entered a decree which provided that “the certain property settlement agreement entered into
by and between the parties hereto on the 21st day of March 1956 be ratified, approved and
confirmed to survive this decree of divorce.” Id. at 226-27. When the husband asked that
the alimony award be modified, the district court concluded that it lacked jurisdiction to do
SO.

The Court framed the question before it as whether a decree, which approved and
ratified an agreement containing an installment payment provision for the wife’s support, and
also directing that such agreement shall survive the decree entered, constituted an
“installment judgment for alimony and support” within NRS 125.170. The Court noted that
the parties specifically that the agreement was not to be merged, but would survive, that the
agreement could not be modified, but by further written agreement, and that the agreement
would survive the decree. Under these circumstances, the Court held that it would be
improper to invoke the concept of merger.

Jones v. Jones, 86 Nev. 879, 478 P.2d 148 (1970)

The parties were married July 1934. In April 1963, the parties entered into a
separation agreement. The husband agreed to pay $225 per month for support so long as the
wife did not remarry, and $87.50 per month for the support of two of their children. The
agreement also provided, that if the husband failed to perform his obligation, the wife could,
sue for breach of the contract, or seek such other remedies in law or equity as might be
available to her. The agreement also permitted either party to sue for absolute divorce in any
competent jurisdiction, to require the agreement to be offered in evidence, and if accepted
by the court incorporated by reference in the decree. The agreement provided that
notwithstanding incorporation of the agreement into the decree, it was not to be merged in
the decree but was to survive and be enforceable as a contract binding upon the parties for
all time. The husband then moved to Nevada and obtained a divorce. The agreement was
not offered in the action nor did the Nevada court acquire personal jurisdiction over the wife.
Rather than paying the wife support, the husband began depositing $75 of the $175 per
month he was supposed to in a bank in Las Vegas as an educational fund. The wife then
initiated a Uniform Reciprocal Enforcement of Support Act proceeding in New York against
the husband. In Nevada, the district attorney, on behalf of the wife, entered into a stipulation
with the husband’s counsel, which was approved by the court, under which the husband
agreed to send $100 per month to the wife for support and continue to accumulate $75 per
month as an educational fund. The husband then stopped paying alimony. The wife then
commenced an action in Nevada to enforce the agreement claiming that $4,050 was due for
alimony and $3,150 was due for child support. A trial was held and the district court reduced
the child support to $75 per month and the alimony to $50 per month.

The Supreme Court reversed. The Court held that while an agreement between the
husband and wife is not binding upon the court in the original divorce proceeding, citing to
Lewis v. Lewis, 53 Nev. 398, 2 P.2d 131 (1931) and Drespel v. Drespel, 56 Nev. 368, 45
P.2d 792 (1935), in a post-divorce action on a nonmerged agreement for support, the
agreement controls the court and it does not have jurisdiction to modify that agreement or
grant different relief citing to Ballin v. Ballin, 78 Nev. 224, 371 P.2d 32 (1962).

ALIMONY, permanent

Ellett v. Ellett, 94 Nev. 34, 573 P.2d 1179 (1978)
The parties were married for 28 years. The husband earned $31,500 per year, plus
supplemental income from teaching and being a referee. The wife had not worked since the
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last child was born. The wife was, at the time of trial, 47 years old and was unemployed,
claiming that she could not work because she suffered from iletis and could not work. The
district court was concerned that the wife would be unable to procure health insurance on her
own, thus requiring any further medical treatment or surgery to be paid from the alimony she
received. The district court awarded $750 per month in permanent alimony.

The Supreme Court affirmed. The Court noted that in determining alimony, a district
court is to look at the duration of the marriage; the husband’s income, his earning capacity,
his age, health and ability to labor; and the wife’s age, health, station and ability to earn a
living, citing to Buchanan v. Buchanan, 90 Nev. 209, 523 P.2d 1 (1974). The Court further
noted that there was no abuse of discretion as the district court followed the Buchanan
guidelines.

Heim v. Heim, 104 Nev. 605, 763 P.2d 678 (1988)

The parties were married for 35 years. The wife was 57, was a homemaker and raised
six children. The husband pursued his own professional advancement earning a Ph.D.,
earned $5,600 per month, and had living expenses of less than $2,000 per month. The wife
received an alimony award of $500 per month until death or remarriage.

The Supreme Court reversed. The Court held that an award of $500 per month was
not just and equitable. The Court suggested fault for long-term marriages which was later
clarified by Rodriguez v. Rodriguez, 116 Nev. 993, 13 P.3d 415 (2000). The decision
supported permanent alimony as a factor for the dependent spouse in a long-term marriage.
The Court noted, in reversing, that the husband was walking away with the “career asset” of
the Ph.D. degree and high degree of employability, and that the wife was entitled, after a long
marriage, to live as nearly as fairly as possible to the station in life that she enjoyed before
the divorce. The Court used colorful language, “divorces should not become a ‘handy
vehicle for the summary disposal of old and used wives. A woman is not a breeding cow to
be nurtured during her years of fecundity, then conveniently and economically converted to
cheap steaks when past her prime,’” citing to In Re Marriage of Brantner, 67 Cal. App.3d
416,419, 136 Cal.Rptr. 635,637 (1977). The Court concluded by advising that it would not
tell the district court what the minimum amount should be as just and equitable, but that the
amount should not be limited by that $1,500 per month asked for by the wife.

Waltz v. Waltz, 110 Nev. 605, 877 P.2d 501 (1994)

During the divorce proceedings, an agreement was negotiated where the wife would
receive $200 per month in lieu of her share of the military pension. The wife’s share was to
be characterized as “permanent alimony” in the decree to ensure collectability should she
remarry. Following the divorce, the wife remarried and the husband failed to pay the
required alimony. Two years after the divorce, the wife brought a motion to reduce the
husband’s arrears to judgment. The referee recommended reducing the husband’s arrears to
judgment in the amount of $6,392.93. The wife then initiated garnishment through the
military pay center. The husband then filed a motion requesting a reduction in alimony,
claiming he was unaware of his rights when he agreed to the alimony. The district court
held that the decree provided for permanent alimony and was not ambiguous and that
alimony must cease upon remarriage.

The Supreme Court reversed. The Court held that NRS 125.150(5) requiring
termination of alimony payments in the event of the death of either party or remarriage of the
payee did not apply to awards of permanent alimony. The alimony payments were also found
to be property settlement payments in exchange for wife’s interest in husband’s military
pension.
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Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)

In 21 year marriage, the wife, who was trained as a nurse, stopped working to care
for children. More than ten years later, she started taking college courses, amassing 90
credits by the time of divorce. The husband had a half-interest in a premarital lawn business.
The district court made an alimony award of $1,500 per month for two years or until the wife
completed her undergraduate degree, whichever came first.

The Court reviewed seven relevant factors in determining the appropriate alimony
award in a divorce case: (1) the wife’s career prior to marriage; (2) the length of the
marriage; (3) the husband’s education during the marriage; (4) the wife’s marketability; (5)
the wife’s ability to support herself; (6) whether the wife stayed home with the children; and
(7) the wife’s award, besides child support and alimony citing to Fondi v. Fondi, 106 Nev.
856, 802 P.2d 1264 (1990). The Court noted that the wife gave up her career upon marriage
and “no longer wishes to practice nursing.” Even if she wanted to do so, she would require
reeducation given her many years absent from the field. Where marriage was for “almost 22
years” and the wife was 44 at divorce, her “current marketability is not promising.” The
Court further noted, that completion of a degree “will not guarantee her a career, much less
a salary allowing her and her family to live in the manner to which they have become
accustomed.” While the husband had no formal education during marriage, he “developed
the business acumen which has provided him with a thriving business and substantial assets.”
The case was remanded to district court with instructions “to increase and extend wife’s
alimony award such that [she] is able to live as nearly as fairly possible to the station in life
she enjoyed before the divorce for the rest of her life or until she remarries or her financial
circumstances substantially improve.” Id. at 860.

ALIMONY, pleading

Morris v. Morris, 83 Nev. 412,432 P.2d 1022 (1967)

The husband filed a complaint for divorce. The wife never filed a counterclaim. The
district court ruled that wife could not ask questions about alimony at trial because it had not
been requested. The Supreme Court held because there was no attempt to place alimony
before the court, the wife was properly barred from seeking it at trial.

Woodruff v. Woodruff, 94 Nev. 1, 573 P.2d 206 (1978)

The wife requested alimony. The district court denied her request because it was not
specifically pled. The Supreme Court reversed. The Court noted that NRCP 9 listed matters
which must be specially pled, and that alimony was not among them. The Court further
noted that under NRS 125.150, attorneys’ fees must be sought either by motion, or by a
request in the pleadings, and that the statute created no such requirement as to alimony, but
instead gave district courts the authority to grant alimony to either spouse in granting a
divorce. The Court concluded alimony was incidental to a divorce and need not be pled and
the district court erred by not admitted evidence concerning alimony.

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

No alimony was awarded by the district court, and the wife appealed. The husband
claimed that wife should not have been awarded alimony because it was not specifically pled.
The Court stated the argument was “mertiless,” and held that alimony was incidental to
divorce under NRS 125.150(1) and need not be specifically pled. The Court reversed and
instructed the district court to consider the Buchanan factors.
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ALIMONY, property settlement, factors in awarding

Shydler v. Shydler, 114 Nev. 192, 954 P.2d 37 (1998)

The parties were married seven years. The husband earned substantially more than
the wife through skills developed during the course of the marriage. The district court denied
the wife’s request for spousal support, noting that she was receiving substantial sums from
the property equalization payments.

The Supreme Court reversed and held that a community property award made to a
spouse serves to divide community property acquired during the marriage to which the
recipient spouse is entitled as a matter of law, including community property in the form of
compensation for labor and skills of a working spouse performed during the marriage.
Alimony is an equitable award serving to meet the post divorce needs and rights of a former
spouse. By determining that the community property equalizing payments acted as a
substitute for alimony, the wife received a lesser share of the community property. Payment
of such interim support should not preclude a post divorce spousal support award,
particularly where part or all of those interim payments are used to make payments on
community property. The Court noted that alimony is an equitable award serving to meet
the post divorce needs and rights of a former spouse and that two of the primary purposes of
alimony, at least in marriages of significant length are to narrow any large gaps between the
post divorce earning capacities of the parties and to allow the recipient spouse to live as
nearly as fairly as possible to the station in life enjoyed before the divorce. As property and
alimony awards differ in purpose and effect, the post divorce property equalization payments
do not serve as a substitute for any necessary spousal support.

ALIMONY, reducing arrears to judgment

Folks v. Folks, 77 Nev. 45, 359 P.2d 92 (1961)

The wife filed for divorce and the court obtained jurisdiction over the husband when
he was personally served in Nevada. The husband made no appearance because he was a
serving in the armed forced services stationed in California, and later transferred to Japan.
Default was entered. The decree required the husband to pay $100 per month in child
support and $75 per month in spousal support. Nine years after the divorce, the husband
filed a motion to terminate the spousal support. Since the decree was entered, some $9,000
in spousal support installments had accrued. As of the time of the hearing, $3,963.10 was
unpaid. The wife had an order to show cause issued for failure to pay spousal support. The
district court granted the husband’s motion to terminate spousal support and the wife’s
request for allowances was denied, the husband was purged of contempt and the wife’s
request for entry of judgment was denied.

The Supreme Court affirmed. The Court noted that NRS 125.180 gave the district
courts discretionary power to make an order directing the entry of judgment for the amount
of arrears. The Court held that the district court’s exercise of discretion not to enter
judgment for both alimony and child support arrears was not an abuse of discretion where
the movant would not have benefitted by an uncollectible judgment and the obligor would
have been prejudiced in the eyes of his military superiors. The Court noted that the wife still
could file an independent action on the judgment because the judgment of divorce was final.
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ALIMONY, rehabilitative

Alba v. Alba, 111 Nev. 426, 892 P.2d 574 (1995)

The parties had been married seven years. The district court ordered the husband to
pay the wife a sum of $1,000 per month as rehabilitative alimony for three years to permit
her to obtain education in the field of graphic arts. The former husband appealed contending
the former wife was not entitled to rehabilitative alimony pursuant to NRS 125.150(8).

The Supreme Court affirmed stating: “[i]n considering other factors [in addition to
those contained in NRS 125.150(8)], the trial judge in the case at bar specifically found that
the earning potential of the [husband] as a general contractor, was much higher than that of
[the wife], as a blackjack dealer.” Id. at 428. The Court found that the district court making
those findings justified an award of alimony pursuant to NRS 125.150(8).

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

The parties met in 1981, and began living together. The parties signed a prenuptial
agreement and married in 1984. The agreement provided the parties were waiving any rights
to alimony. The district court declared that the alimony waiver provision of the agreement
was unenforceable and granted the wife $14,400 in unpaid support, and $3,000 in
rehabilitative alimony.

The Supreme Court reversed. The Court noted that a district court may order alimony
pursuant to NRS 125.150(8) for reeducation and retraining to reenter the work force. The
Court further noted that an award of rehabilitative alimony pursuant to subsection (8)
required the court to establish a time frame for obligee to begin retraining. Because the
district court did not set a time frame the Court reversed as to that issued and required the
district court to set one.

Kerley v. Kerley, 111 Nev. 462, 893 P.2d 358 (1995)

The parties married August 1981. The complaint for divorce was filed August 1989.
The district court awarded rehabilitative alimony at a rate of $250 per month for a period of
two years finding that husband had the ability and skill as a licensed contractor to pay the
wife reasonable alimony. The Supreme Court noted that district courts have wide discretion
in awarding alimony and affirmed noting the husband “failed to present sufficient evidence
to demonstrate that the district court’s judgment was anything other than ‘equitable and just’
or that it failed to consider the requirements of NRS 125.150.” 1d. at 467.

ALIMONY, right to

Sweeney v. Sweeney, 42 Nev. 431, 179 P. 638 (1919)

The parties divorced December 1914. The decree required the husband to pay child
support and alimony. The husband died July 1917. The wife sought to modify the decree
to make the child support and alimony awarded a lien upon the ex-husband’s estate superior
to creditors and the devisees under the will. The wife further requested that the present value
of the judgment be determined, and be a lawful claim against the estate. The district court
ordered that a judgment be entered against the estate for the present value of the child support
and alimony.

The Supreme Courtreversed. The Court noted that at common law there was no right
to seek an amendment of a decree regarding alimony. A decree a vinculo is final, and the
jurisdiction of the court over the parties is after the expiration of the term at an end and just
as there can be no grant of alimony after such a divorce, so there can be no change in the
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award of alimony, unless the right to make such a change is reserved by the court in its
decree, as it may be, or is given by statute. The Court held that judgment entered with the
decree is not a charge against the estate.

Estin v. Estin, 334 U.S. 451 (1948)

The United States Supreme Court embraced the concept of a divisible divorce. The
Supreme Court held that an ex parte Nevada divorce procured by the husband did not
terminate the wife’s prior adjudicated right to separate maintenance.

Freeman v. Freeman, 79 Nev. 33, 378 P.2d 264 (1963)

The parties were married November 1959 and divorced within approximately one
year. The district court declined to award alimony. The wife appealed claiming the district
court abused its discretion by not awarding any alimony because the only discretion the court
had was to set the amount of alimony and was compelled by law to make an award.

The Supreme Court affirmed holding that a district court is not compelled by law to
make some award of alimony. The allowance of permanent alimony rested in the sound
discretion of the court to be exercised in the light of all surrounding circumstances.

Kraemer v. Kraemer, 79 Nev. 287, 382 P.2d 394 (1963)

The wife first filed for divorce in California. The husband answered and in March
1961, an interlocutory divorce was granted and the wife was awarded alimony of $200 per
month for 24 months. Within two months, the wife filed for divorce again, but this time she
filed in Nevada and again requested alimony. The husband appeared and pled the California
decree as res judicata. The district awarded the wife the lump sum of $10,000 as alimony.

The Supreme Court reversed. The Court, in citing to various California cases, found
that although the interlocutory decree was not a final judgment in determining marital status,
it was final in all other respects. The Court held the request was res judicata as under
California law, an interlocutory decree terminates the obligation for support in the absence
of another provision.

Farnham v. Farnham, 80 Nev. 180, 391 P.2d 26 (1964)

The parties were married in Michigan in 1944. In June 1957, the husband filed for
divorce in Michigan. The wife appeared and filed for separate maintenance and then for
divorce. The husband abandoned the Michigan case. The husband moved to Nevada and
obtained a Nevada default decree. The decree contained no provision for alimony. Then,
in February 1960, the Michigan court awarded the wife a divorce, alimony and $5,000 in lieu
of dower. Once the wife learned the ex-husband was in Arizona, she sued him there for the
accrued amount due under the Michigan judgment. The husband appeared and was
represented. The Arizona court entered a judgment for $7,500 in December 1960. The wife
then filed in Nevada seeking to recover the amount due upon the Arizona judgment. The
district court refused to give the foreign judgment full faith and credit. The district court
concluded that the earlier Nevada decree invalidated the later Michigan decree which also
invalidated the Arizona judgment.

The Supreme Court reversed. The Court commented that the case was only a suit
upon a foreign judgment for money and that it was impermissible to look behind the
judgment. The husband never challenged the jurisdiction of the Arizona court to render the
money judgment, nor did he suggest that it had been procured by fraud, or that it had been
satisfied in whole or in part. The Court held that the judgment was a final judgment for full
faith and credit purposes. The Court further held that a valid ex parte divorce entered at the
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domicile of only one party to the marriage did not automatically end the wife’s right to
support.

Portnoy v. Portnoy, 81 Nev. 235, 401 P.2d 249 (1965)

Where the wife did not have an opportunity to litigate right to support in foreign
divorce action, she was not precluded from later maintaining action for support against the
husband. A valid ex parte divorce entered at the domicile of only one party to the marriage
does not automatically end the wife’s right to support.

ALIMONY, setting aside separate property

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)

A very lengthy opinion. The parties met in 1930. Soon after meeting, the wife
became pregnant, and the parties began living together in October 1930. Between 1930 and
1943, there were seven children born to the parties. The parties continued to live together
July 1947, when the wife left their home.

The Supreme Court affirmed that the district court was authorized to make an award
of husband’s separate property for the support or the wife and children because it was
permitted by statute.

Lewis v. Lewis, 71 Nev. 301, 289 P.2d 414 (1955)

This case was a consolidated appeal. A decree was entered granting the husband a
divorce and he was ordered to pay alimony and child support. The husband was ordered to
pay $300 per month in child support and $200 per month in alimony. The husband was also
ordered to pay a lump sum of $12,000. The purpose was so that the wife could purchase a
home for herself and the children. The husband appealed. While the appeal was pending,
the ex-husband requested that the payments be reduced due to changed circumstances. The
district court refused to consider the request while the appeal was pending and the husband
appealed that decision as well.

The Supreme Court affirmed the district court awarding the wife a lump sum from
the husband’s separate property. The Court held that the district court was authorized by
statute that permitted the district court to set apart such part of the husband’s property for the
wife’s support and the support of their children. The Court cited to Powell v. Campbell, 20
Nev. 232, 20 P. 156 (1888) which held that where the rights to support a wife or minor
children are involved, the words “set apart” should not be narrowly defined. As to the
request for modification, the Court concluded that it could see no reason why the pending
appeal would prevent a consideration of changed circumstances.

ALIMONY, termination, abuse of discretion for not considering tax consequences

Ford v. Ford, 105 Nev. 672, 782 P.2d 1304 (1989)

The community was worth some $2 million. At the time of trial, the parties owned
200 shares of a medical corporation which was valued at $400,000. The husband was also
ordered to pay alimony of $2,500 per month for six years. After the divorce trial, but prior
to the entry of judgment, the medical corporation was sold. The stock awarded to the wife
was sold for $600,000. The husband then filed a motion requesting the district court to
reopen the divorce proceedings for the purpose of hearing additional testimony concerning
the valuation the stock and the award of alimony. Eventually, the district court granted the
motion to reopen. The court found that the wife would receive $18,000 in interest each year
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on the $200,000 received in excess of the stipulated value of the stock. The court refused
to hear evidence regarding the impact of the stock sale on the wife’s finances, in particular,
the $133,000 capital gains tax bill for which she was now liable. The court then concluded
that alimony was no longer necessary. The court also reversed its attorney’s fee award to the
wife.

The Supreme Court reversed. The Court noted, in citing to a Pennsylvania case, that
district courts can consider a potential tax liability when valuing assets of the marriage when
a taxable event has occurred or is certain to occur. The Court held that when dividing
community property, a district court must consider tax consequences when there is proof of
an immediate and specific tax liability and that the lower court erred when it refused to do
so. The Court also held that the district court abused its discretion when it cancelled the
alimony award because it did not consider the tax consequences.

ALIMONY, terminated by death of party

Foy v. Estate of Smith, 58 Nev. 371, 81 P.2d 1065 (1938)

In February 1930, the parties entered into a property settlement agreement whereby
the wife accepted $600 per month in lieu of a claim for support. The parties were divorced
in June 1930. The wife was a resident of Nevada and the husband was a resident of New
York. The wife asked to have the decree set aside upon the grounds of fraud, duress and
coercion. The wife claimed the husband misrepresented his property holdings and asked that
the decree of divorce be set aside. The district court dismissed the complaint. After the
appeal was filed, the wife and the husband died.

The husband’s estate asserted that the appeal abated. The Supreme Court agreed.
The Court noted that it was of the opinion that the right to support was purely personal and
it was a right which the wife alone could enjoy, that its duration depended upon her survival,
and that there can be no support for a nonexisting person. The Court concluded that when
the wife died her claim upon the husband and his estate died also.

ALIMONY, termination of upon cohabitation

Spector v. Spector, 112 Nev. 1395, 929 P.2d 964 (1996)

The parties divorced after 22 years of marriage. The wife was awarded permanent
alimony so long as, inter alia, she did not cohabit romantically with an adult male. The
husband brought a motion contending the wife had violated this provision. The wife
admitted at the hearing she had cohabited with an adult male in a romantic relationship. The
district court denied husband’s motion finding that the cohabitation provision violated public
policy.

The Supreme Court reversed noting the legal authority supplied by husband
upholding anti-cohabitation provisions from several other jurisdictions and also noting the
wife had submitted no authority to the contrary. The Court concluded that a cohabitation
provision in a separation was not against public policy.

Gilman v. Gilman, 114 Nev. 416, 425, 956 P.2d 761, 766 (1998)

The second case in a consolidated appeal, Callahan v. Callahan, 114 Nev. 416, 956
P.2d 761 (1998). At divorce, the parties put a provision in the decree stating that the court
would consider the issue of spousal support if the wife cohabitated with an adult male who
significantly contributed to her support. The wife began cohabitating and the husband filed
a motion to modify. The Supreme Court affirmed the holding of the district court that the
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parties were free to put such a provision in their decree and that the provision was valid
citing to Spector v. Spector, 112 Nev. 1395, 929 P.2d 964 (1996). Because the matter was
contracted, the Court declined to apply NRS 125.150(7) or the economic needs test.

ALIMONY, termination upon remarriage

Shank v. Shank, 100 Nev. 695, 691 P.2d 872 (1984)

The decree required the husband to pay alimony of $400 per month for ten years,
followed by $200 per month for an additional ten years. The decree provided, however, that
alimony would terminate if the wife remarried. The husband paid alimony until the wife
remarried. The wife later discovered that her new husband had not divorced his first wife.
She then had the marriage annulled and petitioned the district court to reinstate the alimony
obligations and to award arrearages from the date on which the husband stopped making his
payments. The district court denied wife’s request for all of the arrearages, but the court
reinstated alimony from the date of the wife’s annulment.

The Supreme Court reversed. The Court noted that under NRS 125.150(5) and the
decree, alimony payments were to cease upon remarriage. The Court held that the term
remarriage, as used in the decree and NRS 125.150(5), meant the solemnization or ceremony
of remarriage, without regard to whether the remarriage is later determined to be void or
voidable.

ALIMONY, willful underemployment

Rosenbaum v. Rosenbaum, 86 Nev. 550, 471 P.2d 254 (1970)

The husband quit a well-paying job, moved to Nevada, took a lesser paying job, and
filed for divorce. The wife appeared and contested the grounds. The district court refused
to admit or consider evidence concerning the husband’s previous income and income earning
ability or what other jobs might be available viewing such testimony as speculative and
irrelevant.

The Supreme Court reversed. The Court held, a district court should be allowed, but
not required, in fixing the amount of alimony or child support to consider that the obligor
could earn in good faith if he or she so desired. The Court noted that the key to the rule was
the good faith of the obligor. If the obligor intentionally holds a job below his or her
reasonable capacities, the lower court should take that into consideration. If income is
reduced due to circumstances outside of the obligor’s control, then the award should be in
keeping with ability to pay.

APPEALS. acquiescence to terms, notice of entry of order

Culbertson v. Culbertson, 91 Nev. 230, 533 P.2d 768 (1975)

Judgment was entered February 1972. The husband was ordered to pay the wife a
sum of money. The husband wrote the wife a check for $1,209.01 with the notation written
in the memo portion, “acceptance by you of this check shall constitute total discharge of
obligation under such Judgment and Decree.” The check was immediately cashed and the
proceeds were retained. No Notice of Entry of Order was ever filed. In December 1972, the
husband filed a motion to change custody. In May 1973, the district court ordered custody
changed. The wife then appealed not only from the Order changing custody but also from
the Order from February 1972, concerning the judgment.
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The Supreme Court observed that the wife had been informed of the entry of the
judgment and provisions and accepted the benefits of the judgments. The Court held that a
party who has taken advantage of the favorable provisions of a judgment or has acquiesced
in its terms by enforcing it will not be permitted a review citing to Hummel v. Roberts, 70
Nev. 225,265 P.2d 219 (1954) and Gerbig v. Gerbig, 60 Nev. 292, 108 P.2d 317 (1940).

APPEALS, death abates appeal as to status

Foy v. Estate of Smith, 58 Nev. 371, 81 P.2d 1065 (1938)

In February 1930, the parties entered into a property settlement agreement whereby
the wife accepted $600 per month in lieu of a claim for support. The parties were divorced
in June 1930. The wife was a resident of Nevada and the husband was a resident of New
York. The wife asked to have the decree set aside claiming the husband misrepresented his
property holdings. The district court dismissed the complaint. After the appeal was
perfected, the wife and the husband died. The husband’s estate asserted that the appeal
abated. The Supreme Court held as to the question of the right of the wife to have set aside
the decree, it was not debatable and that death terminated all such questions.

Lemp v. Lemp, 62 Nev. 91, 141 P.2d 212 (1945)

The husband filed for divorce. The wife answered and as a defense that because of
the husband’s cruelty, she had been compelled to file an action in Missouri for separate
maintenance; that the husband was personally served and she was awarded with a decree of
separate maintenance for $125 per month. The also pled as a defense that the husband had
never paid support and he owed her $9,275.05, and that the husband borrowed from the wife
$9,096.69. Upon motion, the district court struck from the answer the defenses and cross-
complaints. In the wife’s amended answer, requested that the husband be denied a divorce,
and that she be awarded permanent alimony of $200 a month. The district court granted the
divorce, made no mention of any alimony or property, and found that it was without power
to make any orders concerning the Missouri decree. The wife appealed. Shortly after the
opening brief was filed, the husband died.

The Supreme Court held that where a party to a divorce suit dies pending an appeal
from a decree of divorce the appeal, according to the great weight of authority, abates with
respect to the marital status, but not so far as property interests are involved. The wife
contended that the district court striking of her affirmative defenses and cross-complaints
was error that therefore in determining whether property rights are involved, the Court should
consider the question as if the husband’s motion to strike had been denied. The Court held
that the district court’s action in granting motion to strike was correct.

Morrow v. Morrow, 62 Nev. 492, 156 P.2d 827 (1945)

The husband filed for divorce and alleged there was no community property
belonging to the parties in Nevada. The husband alleged there were four minor children, that
the wife receive custody and that he pay $20 per month per child. The wife answered and
denied that the husband was a resident. Upon the husband’s motion, the wife’s answer was
struck. The district court then entered default. The decree was then granted. The court also
ordered struck her motion to set aside said findings and decree. The wife appealed in proper
person. The Court appointed an attorney to file an amicus curiae brief. The attorney filed
a motion to dismiss because the husband died.
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The Supreme Court noted the district court found, and the pleadings showed that the
parties owned no community property in Nevada. The Court concluded because no
controversy existed because there was no property that the appeal should be dismissed.

First Nat’l Bank v. Wolff, 66 Nev. 51, 202 P.2d 878 (1949)

The complaint alleged and the answer admitted that there was no community property
belonging to the parties. The matter came on for trial in September 1948, and a divorce was
granted. No issue concerning property was raised and except for the finding “that there is
no community property belonging to the parties,” no mention of property was made either
in the findings or decree. The wife requested a new trial which was denied. The husband
died in October1948. The administrator sought to dismiss the appeal. The Court held where
a party to a divorce action dies pending an appeal from the decree, the appeal abates unless
property rights are involved. The Court cited to Lemp v. Lemp, 62 Nev. 91, 141 P.2d 212
(1945), and Morrow v. Morrow, 62 Nev. 492, 156 P.2d 827 (1945). The Court further
stated at 55, that “it is fundamental that where property rights are not in issue in a divorce
action, a decree which is limited to granting a divorce in no way prejudices such rights. Upon
the entry of such a decree the former separate property of the husband and wife is his or her
individual property, and the property formerly held by the community is held by the parties
as tenants in common.” The Court found that no property rights were involved and the
appeal was dismissed.

APPEAL, death does not abate as to alimony on appeal

Daniel v. Baker, 106 Nev. 412, 794 P.2d 345 (1990)

The wife was 20 years younger than the husband, was working in abowling alley, and
had an eighth grade education when they met. The husband had a post graduate education
and had retired from his family’s insurance business. The district court determined that the
wife had almost no assets. The district court further determined that the husband was worth
approximately $2,000,000 and had monthly income of nearly $10,000 per month. The
district court awarded the wife alimony of $1,250 per month. The wife appealed. On the eve
of oral argument, the husband passed away.

The Court noted that at the time of the divorce, the husband who was much older than
the wife, was in poor health and had a much shorter life expectancy. Anaward of permanent
or lump sum alimony would not have substantially depleted his assets. The wife had few
assets or hopes of employing herself. The husband’s left her with few means of support, and
she had a greater life expectancy. An award of alimony to extend beyond the husband’s
death would have been just and equitable. The Court held that the district court abused its
discretion in not awarding permanent or lump sum alimony. The Court further held that an
appeal does not abate when permanent or lump sum alimony is involved and the district
could have awarded lump sum alimony. The Court reversed and remanded for a
determination of the proper amount of permanent or lump sum alimony to be awarded.

APPEALS. remand pending appeal

Lewis v. Lewis, 71 Nev. 301, 289 P.2d 414 (1955)

A decree was entered granting the husband a divorce and directing payment by him
of specified sums for alimony and child support. An appeal was taken by the husband from
the orders directing him to make the payments. While the appeal was pending, the husband
moved the district court, upon the ground of changed circumstances, for reduction of the
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amount of the payments. The request was denied and the husband appeal that order as well.
The district court denied the motion, and refused to consider it upon the merits. The district
court’s opinion was that because there was an appeal was pending from the original judgment
and because the husband was in default of its order that he pay $12,000 to his former wife.
Both appeals were consolidated.

The Court noted that it saw no reason why the pendency of the appeal should
preclude a consideration of changed circumstances by the district court upon a motion to
reduce child support. The Court also noted the husband was not in legal default as the parties
had waived the requirement of a supersedeas bond. The Court held that the district court
should have proceeded to a consideration of the merits of the husband’s motion for
modification. The motion to modify was remanded for hearing and for discretionary action
upon the merits of the requested reduction in monthly payments.

Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 (1978)

While the decree was on appeal, appellant-wife claimed to have found hidden
community property. The wife then filed a motion for remand to allow the district court to
rule on motions for relief from judgment under NRCP 60(b) and for a new trial under NRCP
59(a). The request for remand was denied.

The Court noted that NRCP 59(a) and NRCP 60(b) were patterned after the same
numbered Federal Rules of Civil Procedure and that neither of the rules addressed the
mechanics of pursuing such motions after an appeal is filed, and, the issue had not been the
Court in a civil case. The Court noted that in criminal cases they have advised, that a district
court has no authority to grant a new trial once the notice of appeal has been filed. However,
a district court may, hear the motion, and certify that it is inclined to grant it. If that
occurred, then remand would be appropriate, citing to Layton v. State, 89 Nev. 252, 254,
510 P.2d 864, 865 (1973). The Court also noted that federal courts adopted the same
procedure for making such motions after an appeal is filed in civil cases. The Court held that
it was unnecessary and improper for the wife to apply to it for remand. The motion should
have been filed and heard in the district court. If the district court was inclined to grant
relief, then it should so certify to the Supreme Court and, at that point, a request for remand
would be appropriate.

APPEALS. sanctions

Miller v. Wilfong, 119 P. 3d 727, 121 Nev. Adv. Rep. 61 (September 22, 2005)

The parties dated, but never married. They had a child together. After the child was
born, the father filed a petition to determine paternity. The father served the petition on the
mother after the welfare office sought to recoup funds given to the mother from the father.
The father also sought joint physical custody. Pro bono counsel represented the mother, and
the father appeared in proper person, but later obtained counsel. The district court awarded
the parties joint legal custody and awarded the mother primary physical custody and child
support. The district court also awarded the mother’s attorney $3,000 in attorney fees
pursuant to Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972).

In addition to concluding that fees could be awarded to pro bono counsel and that fees

could be awarded in paternity cases, the Court also issued sanctions for filing a deficient
brief.
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APPEALS., transcript

Toigo v. Toigo, 109 Nev. 350, 849 P.2d 259 (1993)

The district court entered a decree dissolving the marriage. On appeal, the wife
challenged several findings of the district court concerning the character and division of
community assets and debts, and the district court’s denial of her request for alimony and
attorney’s fees. The wife based her arguments upon the testimonial evidence presented at
trial, but failed to include the trial transcript as part of the record on appeal.

The Court held that in deciding cases, it must confine its consideration to the facts
reflected in the record and the necessary and reasonable inferences that may be drawn from
it. The statements made by counsel in their briefs, alleging facts or their arguments made in
open court, portraying what might have occurred, would not be considered. Attorney’s fees
of over $13,000 (and lien for $26,000) were termed “excessive” where the attorney
performed minimal discovery, and called no witnesses except the client. The Court noted
that a lawyer who files an appeal “without providing the trial transcript or at least a statement
permitted by NRAP 10(e) does a disservice to his client.” Supreme Court “strongly
recommended” that counsel “reassess his fees and advise the Court of the results of his
reconsideration.”

ARREARAGES., application of payments

Biel v. Godwin, 69 Nev. 189, 245 P.2d 997 (1952)

In 1938, the wife secured an interlocutory decree of divorce in California. The
husband was ordered to pay $50 a month in child support. In April 1950, an action was
brought in Las Vegas against the husband to secure the$3,145 in accrued support payments.
Judgment was rendered in that amount following trial.

The husband contended that payments accruing prior to April 1944, were barred by
the statute of limitations since a cause of action arose on each payment as it became due. Out
of a total sum of $6,900 accruing under the California decree, $3,755 had been paid. It did
not appear that any specific application of these payments was made by either party. The
Court held that in the absence of such application, the general rule is that the court will make
application to the oldest debt.

ARREARAGES., statutory interest

Day v. Day, 82 Nev. 317,417 P.2d 914 (1966)

The parties were divorced in 1949. The wife sought a money judgment against the
former husband under the decree. A judgment was obtained for $12,535.17, and an
attorney’s fee award of $1,500 and costs. The district court held the wife was either estopped
from claiming interest on arrears prior to January 1, 1960, or that she had made an election
between two inconsistent rights and limited interest at the statutory rate on the various to a
time commencing January 1, 1960. The wife appealed.

The Court held that payments once accrued for either alimony or support of children
become vested rights and cannot thereafter be modified or voided. The Court found that
there was no basis for the district court to refuse the award of interest on either the doctrine
of estoppel or laches. The Court reversed and remanded for the calculation and award of
interest on the arrears adjudged to be due to the wife.
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Jones v. Jones, 86 Nev. 879, 478 P.2d 148 (1970)

The parties were married July 1934. In April 1963, the parties entered into a
separation agreement in New York. The husband agreed to pay $225 per month for the
wife’s support so long as she did not remarry, and $87.50 per month for the support of their
two children. The agreement provided that if the husband failed to perform his obligation,
the wife could sue for breach of the contract, or seek such other remedies in law or equity as
might be available. The agreement also permitted either party to sue for absolute divorce in
any competent jurisdiction, to require the agreement to be offered in evidence, and if
accepted by the court, incorporated by reference in the decree. The agreement provided that
notwithstanding incorporation of the agreement into the decree, it was not to be merged in
the decree but was to survive and be enforceable as a contract binding upon the parties for
all time.

The husband then moved to Nevada and obtained a divorce. The agreement was not
offered in the action nor did the district court acquire personal jurisdiction over the wife.
Rather than paying the wife support, the husband began depositing $75 of the $175 per
month he was supposed to paying toward the children’s support in a bank in Las Vegas as
an educational fund. The wife then initiated a Uniform Reciprocal Enforcement of Support
Actproceeding in New York. In Nevada, the district attorney, on behalf of the wife, entered
into a stipulation with the husband’s counsel, which was approved by the court, under which
the husband agreed to send $100 per month to the wife for support and continue to
accumulate $75 per month as an educational fund. The husband then stopped paying
alimony. The wife then commenced an action in Nevada to enforce the agreement claiming
that $4,050 was due for alimony and $3,150 was due for child support. A trial was held and
the district court reduced the child support to $75 per month and the alimony to $50 per
month.

Judgment was entered in accordance with the findings of fact and conclusions of law
in September 1969. In October 1969, the wife moved to amend the findings of fact and
conclusions of law and to alter or amend judgment. The wife attempted to, among other
things, add paragraphs to the findings of fact and conclusions of law and judgment providing
for interest at 7 percent on each installment from the time it became due, costs and attorneys’
fees. In December, the findings of fact, conclusions of law, and judgment were amended to
provide for interest at 7 percent from September 30, 1969.

The Court noted that the action was an action for damage for breach of contract. The
Court further noted that NRS 99.040(1) applied to all contracts and required interest to be
paid on all sums from the time they become due, citing to Paradise Homes v. Central
Surety, 84 Nev. 109, 437 P.2d 78 (1968) and Clese v. Isbell Constr. Co., 86 Nev. 524,471
P.2d 257 (1970). The Court noted that the wife was deprived of the use of those funds as
each installment came due and held that she was entitled to interest from those dates.

ATTORNEYS. fiduciary duty to spouse in case of divorce

Williams v. Waldman, 108 Nev. 466, 836 P.2d 614 (1992)

The parties were married in 1962, divorced in 1965, and remarried in 1967. The
husband began practicing law in 1967, and in 1974, became partner and shareholder in his
firm. A decree was entered October 19, 1980. At the time of the divorce, the husband
owned one-third of the stock of the professional corporation, which he maintained until he
left the law firm in 1989. No mention was made in the final decree of the partition of the
husband’s law practice. The wife was never represented by counsel. A number of years
later, the wife was informed that the law practice was community property. The wife then
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asked for its division. The district court found that the wife failed to prove by a
preponderance of the evidence that the law practice was not divided upon divorce.

The Supreme Court reversed. The Court first noted that to the extent that a
professional practice is developed over the course of a marriage, the practice may properly
be considered community property, and that the goodwill developed in a professional
practice during marriage is also included in the community property estate and the value
thereof is subject to division at divorce, citing to Ford v. Ford, 105 Nev. 672, 674-75, 782
P.2d 1304, 1306 (1989). The Court concluded that the district court failed to recognize the
parties’ agreement as the product of an attorney-client relationship. The Court held that the
creation of an attorney-client relationship was not precluded by the mere fact of a legally
close or blood relationship and that formality was not a necessary element in the creation of
such a relationship, and that the relationship may exist even though the attorney renders his
or her services gratuitously. Id. at 471.

The Court further held that an attorney-client relationship necessarily gave rise to a
fiduciary relationship between an attorney and client, and all transactions that grew out of
such a relationship were subject to the closest scrutiny, and that when an attorney entered
into a business relationship with a client which was, by its terms, potentially advantageous
to the lawyer, the Court would closely scrutinize such a transaction. Id. at471. The Court
additionally held that a fiduciary relationship also arose from the existence of the marriage
itself, thus precipitating a duty to disclose pertinent assets and factors relating to those assets.

The Court noted that the husband’s own admissions that the wife was not fully
informed of all material facts relating to the practice. The Court held that the wife was
entitled to show that the division of the husband’s law practice was not provided for in the
settlement agreement. The Court remanded and directed that the wife was not required to
prove that the law practice was fraudulently omitted, but simply that practice was not
disposed of in the divorce.

Cook v. Cook, 112 Nev. 179, 912 P.2d 264 (1996)

The parties were married in 1978, and that same year, the husband started his own
law practice. In December 1992, the parties decided to divorce. The husband drafted a
property settlement agreement providing that he would receive the law practice as his
separate property and the wife waived any interest in his income for 1990, 1991, and 1992.
Although the wife had an attorney review the agreement, she signed it in proper person. The
husband and his attorney signed the agreement. The wife received about $100,000 and the
husband received about $600,000 of the estate. On June 25, 1993, the wife filed a timely
motion to vacate the decree pursuant to NRCP 60(b), alleging that the property settlement
agreement was fundamentally unfair and that the husband had coerced her into signing the
agreement. The district court denied the motion finding that the wife had independent
counsel to represent her and that there was no coercion.

The Supreme Court reversed. The Court noted that while the wife had consulted with
an attorney and was given advice concerning the property settlement agreement, that
attorney did not represent the wife in the divorce and the wife signed the property settlement
agreement in proper person. The agreement at issue awarded the law practice to the attorney
husband; however, no value for the practice was advanced by the attorney husband. The
Court held the attorney husband breached his duty for full and fair disclosure to the wife and
that the agreement was fundamentally unfair. The Court discussed the case of Williams v.
Waldman, 108 Nev. 466, 836 P.2d 614 (1992) and noted similarities and differences
between the two cases.
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ATTORNEYS, suits against

Elliott v. Denton & Denton, 109 Nev. 979, 860 P.2d 725 (1993)

In 1984, the wife’s former husband had a judgment entered against him for $22,000
by a third party. The third party instructed the sheriff to execute the judgment by levying
upon an automobile that had been owned by the husband and wife as community property,
but which had been awarded to the wife in a divorce. Instead of availing herself of the “third
party claims” statute of NRS 31.070, she filed an independent action against the sheriff and
the judgment creditor’s attorneys. The wife did this even though NRS 31.070(1) stated that
the sheriff “shall not be liable for damages to any such third person for the taking or keeping
of such property if no claim is filed by any such third party” and even though NRS 31.070
was the exclusive remedy for the return of the car. The wife sued the law firm for the
diminution in value of the automobile caused while in the law firm’s possession and damages
based upon the law firm’s negligence in failing to properly provide for, preserve and care for
her car. The district court dismissed her complaint with prejudice.

The Supreme Court affirmed. The Court found no basis for a suit requesting damages
from a law firm which attached a vehicle awarded to a divorced person in a divorce in order
for the firm to collect its fee for services rendered to the other party.

ATTORNEYS FEES, award reversed

Duff v. Foster, 110 Nev. 1306, 885 P.2d 589 (1994)

In November 1990, father obtained temporary custody of the parties’ two children by
way of protective order. For the prior year, the mother had primary physical custody of the
children. A master held hearings on the case and found the children were sexually molested
and that stepfather was the likely suspect. The temporary protective order was extended. A
trial was held in July 1993, regarding the father’s motion to permanently change custody and
to extend the protective order. The district court denied the father’s motions, gave mother
full custody, suspended the father’s visitation rights and restricted the father’s
communication with the children. Later, the mother filed a motion for attorney’s fees. In
September 1993, the district court judge, who incidentally, had been the master who
originally recommended the children be temporarily placed with the father and found the
children had been sexually molested, granted the mother’s request for attorney’s fees of
$23,325 under NRS 18.010(2)(b) and awarded her the fees she had paid to a medical expert.

The Supreme Court reversed. The Court noted that NRS 18.010(2)(b) permitted an
award of attorney’s fees only when the court found that the movant’s claim was brought
without reasonable ground or to harass the prevailing party. The Court approved the
rationale of a Florida case which determined the fact a claim becomes frivolous after filing
will not support an award of attorney’s fees if it was initially filed in good faith.

Barozzi v. Benna, 112 Nev. 635, 918 P.2d 301 (1996)

This was a non-family law case in which the Court reemphasized its holding that in
determining the validity of an award of attorney’s fees under NRS 18.010(2)(b), “if an action
is not frivolous when it is initiated, then the fact that it later becomes frivolous will not
support an award of fees.” (quoting Duffv. Foster, 110 Nev. 1306, 1309, 885 P.2d 589, 591
(1994)). The Court fleshed out that the focus is the time of initiation of the action, not the
time of trial, and remanded to apportion attorney’s fees between the claims that had no
reasonable grounds, and those that did have reasonable grounds.
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ATTORNEYS FEES, liens

Figliuzzi v. Eighth Judicial Dist. Court, 111 Nev. 338, 890 P.2d 798 (1995)

A law firm which was owed over $6,000 in attorney’s fees sought an assignment of
proceeds from a personal injury case which were owed to its client. The firm called the
client and advised her to pick up her file. The district court heard the firm’s request by
telephone; the client did not participate. The district court granted the firm’s motion and two
days later the client picked up the file from the firm. In granting the motion, the district court
ordered the client to either execute a partial assignment of the personal injury suit proceeds
to the firm or provide security for payment in lieu of the attorney’s retaining lien held by the
firm. The client failed to exercise either option and the district court ordered the county clerk
to sign the partial assignment on the client’s behalf.

The client petitioned by writ of certiorari for review of the Supreme Court. The
Supreme Court granted the petition stating:

We conclude that the district court exceeded its jurisdiction

in ordering substitute security for the retaining lien because the firm,

rather than its client, requested the substitution. As [the client] notes,

only the client may request the court to compel an attorney, who is

holding papers under a retaining lien, to relinquish the papers. ... The

district court’s authority to “enforce” the return of the client’s papers

depends solely on the client’s willingness to provide substitute

security. Thus, even if [the client] had requested the district court to

compel the firm to return her papers, the district court could not have

properly ordered [the client] or the clerk of the court to execute an

assignment in the firm’s favor. The district court’s power is limited

to ordering the attorney to return papers upon the client’s presentment

of adequate security. See Morse, 65 Nev. at 289, 195 P.2d 205-06.

The district court cannot order the client to provide adequate security.

Ifthe client does not provide the required substitute security, the court

is without jurisdiction to order the attorney to return the requested

papers and the client must suffer the consequent embarrassment.

If the client has no interest in the retained papers, the attorney’s
retaining lien is worthless and the purpose of the lien - which is to
secure payment - is defeated.

Id. at 343.

ATTORNEYS FEES and COSTS, prevailing party

Jones v. Jones, 86 Nev. 879, 478 P.2d 148 (1970)

The husband failed to abide by the terms of a separation agreement. The wife sued
on the agreement and prevailed. The wife requested that she receive her costs. The district
court denied her request.

The Supreme Court reversed. The Court held that if prevailing party in a breach of
contact action (enforcing a non-merged marital settlement agreement) and in excess of $300
($2,500 today) is recovered, the party must be awarded their costs. The Court further held
that the allowance was mandatory and was not subject to the district court’s exercise of
discretion. However, the Court held that if the action were one in equity, award of costs
would be discretionary.
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Smith v. Crown Fin. Servs. of Am., 111 Nev. 277, 890 P.2d 769 (1995)

A non-family law case. The district court awarded the defendants attorney’s fees
when they even did not receive a judgment. The Supreme Court conducted an extensive
historical analysis of attorney’s fees awards under NRS 18.010(2)(a). The Court stated that
“there is no way to interpret NRS 18.010(2)(a) so that plaintiffs and defendants have the
same opportunity to recover attorney’s fees. Given two alternative interpretations of NRS
18.010(2)(a), neither of which is entirely consistent with the 1985 legislature’s purpose, we
choose the interpretation which best comports with general principles of law and the
precedents of this court.” Id. at 285. The Court held that defendants could not recover
attorney’s fees under NRS 18.010(2)(a) because they did not receive a money judgment at
trial. The Court also concluded that the defendants also could not recover attorney fees under
NRS 18.010(2)(b) because the plaintiffs’ action was neither groundless nor calculated to
harass.

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)

The day before the parties’ wedding, a prenuptial agreement was signed which
provided, in part, that in the event of divorce and the agreement was contested, the non-
prevailing party would pay all attorney’s fees. The husband filed for divorce and the wife
contested the enforceability of the agreement. However, she eventually stipulated to its
validity shortly before the evidentiary hearing which had been scheduled to determine
whether the agreement was valid and enforceable. The district court refused to award him
attorney’s fees.

The Supreme Court affirmed. The Court noted that the husband did not take “legal
action” to enforce the provisions of the agreement. Instead, the Court found the husband
filed a divorce action asking for division of property pursuant to the terms of the agreement.
The Court further noted that before any hearing was held or evidence presented, the wife
stipulated to the validity of the agreement. The Court held under those circumstances the
wife could not have been considered a non-prevailing party for the purpose of awarding
attorney’s fees under the agreement. The Court reaffirmed a prior holding that a party cannot
be a prevailing party where the action has not proceeded to judgment, citing to Works v.
Kuhn, 103 Nev. 65, 68, 732 P.2d 1373, 1375-76 (1987).

ATTORNEY'’S FEES, pro bono

Miller v. Wilfong, 119 P. 3d 727, 121 Nev. Adv. Rep. 61 (September 22, 2005)

The parties dated, but never married. They had a child together. After the child was
born, the father filed a petition to determine paternity. The father served the petition on the
mother after the welfare office sought to recoup funds given to the mother from the father.
The father also sought joint physical custody. Pro bono counsel represented the mother, and
the father appeared in proper person, but he later obtained counsel. The district court
awarded the parties joint legal custody and awarded the mother primary physical custody and
child support. The district court also awarded the mother’s attorney $3,000 in attorney fees
pursuant to Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972).

The Supreme Court affirmed on different grounds. The Court noted that many other
courts have decided that an award of attorney fees is proper, even when a party is represented
without fee by a nonprofit legal services organization. The Court also noted the United
States Supreme Court concluded that an award of attorney fees to a nonprofit legal services
organization is to be calculated according to the prevailing market rate citing to Blum v.
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Stenson, 465 U.S. 886,894, 79 L. Ed. 2d 891, 104 S. Ct. 1541 (1984). The Court concluded
that significant public policy rationales supported awarding fees to counsel, regardless of
counsel’s service in a pro bono capacity. The Court noted that in certain cases if fees were
not awarded to pro bono counsel, a wealthier party would benefit from creating conditions
that force the other party to seek legal aid. The Court also noted that pro bono counsel
served an important role in the legal system’s attempt to address the needs of indigent and
low income litigants and that to impose the burden of the cost of litigation on those who
volunteer their services, when the other party has the means to pay attorney fees, would be
unjust. The Court held before attorney’s fees to pro bono counsel were proper, two
requirements had to be met. One, parties represented by pro bono counsel seeking attorney
fees must identify the legal basis for the award. Two, the court must evaluate the factors set
forth in Brunzell v. Golden Gate National Bank,85 Nev. 345, 349,455 P.2d 31,33 (1969)
wherein the district court must look at factors, including the qualities of the advocate, the
character and difficulty of the work performed, the work actually performed by the attorney,
and the result obtained. Those factors were to be considered in addition to disparity of
income in family court cases. Parties seeking attorney fees in family law cases must support
their fee request with affidavits or other evidence that meets those factors.

ATTORNEY'’S FEES, standard pre-divorce

Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972)

At the time of the divorce, the husband’s net worth was approximately $3,000,000.
The husband commenced divorce proceedings. The district court awarded the wife $5,000
in preliminary attorney’s fees, and $47,500 at the conclusion of the case. The husband
contested the attorney’s fees award, traveling expenses and costs when it was not shown that
the wife was in necessitous circumstances.

The Court held that the district court could award preliminary attorney’s fees stating,
“the wife must be afforded her day in court without destroying her financial position. This
would imply that she should be able to meet her adversary in the courtroom on an equal
basis. Here, without the court’s assistance, the wife would have had to liquidate her savings
and jeopardize the child’s and her future subsistence still without gaining parity with her
husband.” Id. at 227. The Court also failed to find the final amount of attorney’s fees
excessive.

Fletcher v. Fletcher, 89 Nev. 540, 516 P.2d 103 (1973)

A decree was entered, granting the husband custody of the minor child, and
distributing the community property. The wife appealed, in part, contending she should have
been awarded attorney’s fees.

The Court noted that a district court was authorized to allow reasonable attorney fees
if attorney fees are at issue under the pleadings. The Court further noted that the wife
requested attorney’s fees and the husband denied the same in his reply. The Court held that
although a wife was no longer required to show necessitous circumstances to support an
award of attorney fees citing to Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972),
such an award was neither automatic nor compulsory, but within the sound discretion of the
district court. The Court further noted there was no evidence in the request to support the
request that the wife should have been awarded attorney’s fees.

Levy v. Levy, 96 Nev. 902, 620 P.2d 860 (1980).
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The parties had been negotiating a settlement agreement concerning their property,
support obligations, and custody. An agreement was reached and the parties signed. The
parties then reconciled and then split up again. Following a trial, the parties were divorced.
The wife appealed, in part, the district court’s refusal to award attorney’s fees.

The Supreme Court affirmed the refusal. The Court noted that NRS 125.150(3)
provided that, “‘[w]hether or not application for suit money has been made under the
provisions of NRS 125.040, the court may award a reasonable attorney’s fee to either party
to an action for divorce if those fees are in issue under the pleadings.”” The Court held that
“[t]he award of attorney’s fees in divorce actions is made neither automatic nor compulsory
by this provision, but is within the sound discretion of the district court,” citing to Fletcher
v. Fletcher, 89 Nev. 540, 516 P.2d 103 (1973). Id. at 905.

Hybarger v. Hybarger, 103 Nev. 255, 737 P.2d 889 (1987)

The parties each had substantial separate property interests when they married, and
had children from prior marriages. A complaint for divorce was filed January 1984. The
character and value of much of the property owned by the parties was established by
agreement. The remaining property was divided by the district court. The wife appealed
claiming the district court erred by refusing to award attorneys’ fees to her in lieu of
reimbursing the community for the husband’s expenditures of community property income
during the parties’ separation.

The Supreme Court affirmed. The Court noted the district court could have found
these expenditures to be of a community nature, since they either contributed to the housing
and other living expenses of the husband or constituted contributions to a community asset.
The Court further noted that there was nothing in the record suggested an absolute
entitlement on the part of the wife to any portion of those funds. The Court additionally
noted that it was well established that the decision whether to award attorneys’ fees to either
party lies within the sound discretion of the district court. The Court held that “the district
court’s decision, based on the fact that each of the parties held substantial separate property,
was clearly a proper exercise of its discretion.” Id. at 259.

ATTORNEY'’S FEES, standard post-divorce

Leeming v. Leeming, 87 Nev. 530, 490 P.2d 342 (1971)

Several years after their divorce, the wife asked the district court to order the husband
to increase child support payments. On grounds of need, the wife also asked for fees to pay
her attorney. The district court increased child support and awarded the wife $2,500 in fees.

The Court first noted that because the husband never supplied a hearing transcript,
it must assume the evidence supported the court’s implicit determinations, meaning “that
monies ordered for child support were ‘necessary or proper’ for care of the children, and that
the $2,500 awarded as suit money was needed so respondent might pay her counsel without
diminishing the care the court contemplated for the children.” 1Id. at 532. The Court
affirmed, noting that in 1961, NRS 125.150 was amended to facilitate the poorer party in
obtaining legal aid, and “to enable attorneys to defer fee claims until the end of divorce
proceedings when our courts can most fairly evaluate the worth of services and the impact
of fees on the situation of the parties.” Id. at 534. The Court then quoted what was then
NRS 125.150(2) (now 125.150(3)) “[w]hether or not application for suit money has been
made under the provisions of NRS 125.040, the court may award a reasonable attorney’s fee
to either party to an action for divorce if attorneys’ fees are in issue under the pleadings.”
Id. at 534. The Court held that in divorce matters, since 1961 the wife “may defer
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adjudication of her claim, for the convenience of the parties, their counsel, and the court.”
Id. at 534.

Korbel v. Korbel, 101 Nev. 140, 696 P.2d 993 (1985)

There were three children. Custody of the two daughters was awarded to the mother
while custody of the son was awarded to the father. The decree ratified and incorporated by
reference a property settlement agreement that required the father to pay child support. In
June 1981, custody of the daughters was changed to the father. In February 1982, the mother
moved to change the custody of all three children to her and reinstate the terms of support
as provided in the original property settlement agreement. The district court agreed that
provisions of the property settlement agreement were still in force. The father appealed and
the appeal was dismissed. In June 1983, the father moved to modify the decree of divorce
on the basis of changed circumstances. The district court denied the request for
modification. The court also ordered the father to pay the mother’s attorney’s fees of $2,500,
$2,000 of which was for defending the prior appeal. The father appealed only from that
portion of the order which awarded attorney’s fees for the prior appeal.

The Supreme Court reversed. The Court noted that absent statute or agreement,
attorney’s fees are not recoverable citing to Consumers League of Nevada v. Southwest
Gas Corp., 94 Nev. 153, 576 P.2d 737 (1978). The mother argued that NRS 125.040(1),
NRS 125.150(3) and NRS 125.180 authorized the court to award attorney’s fees for the prior
appeal. The Court held that the district court erred in awarding attorney’s fees for the
previous appeal as there was no statutory basis to do so. The Supreme Court apparently
requires specific statutory authority to authorize an award to the financially weaker party
attorney’s fees for prosecuting or defending an appeal.

Halbrook v. Halbrook, 114 Nev. 1455, 971 P.2d 1262 (1998)

The case involved an appeal from district court orders denying wife’s motion to
relocate and granting the husband attorney fees.

For attorney’s fees, the Court concluded that Leeming v. Leeming, 87 Nev. 530,490
P.2d 342 (1971) was controlling and held that the power of the court to award attorney’s fees
in divorce actions remained a part of the continuing jurisdiction of the in appropriate post-
judgment motion relating to support and child custody. Duff v. Foster, 110 Nev. 1306, 885
P.2d 589 (1994), was overruled to the extent that the earlier decision held that attorney’s fees
could not be awarded in post-divorce proceedings. The Court held that under NRS
125.150(3), attorney’s fees can be awarded. However, because the district court’s decision
concerning relocation was reversed, the Court concluded the award of attorney fees must also
be reversed.

Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998)

The case involved an appeal from an order granting the father’s motion for
modification of child support, and an order denying the father’s request for summary
judgment and resolving a complaint challenging paternity. The parties were married
September 1981. The parties’ purported child was born April 1982. In December 1993, the
father found out he was not the biological father. In February 1995, the mother sought to
reduce arrears to judgment and increase support. In August 1995, it was reconfirmed the
father was not the biological father. The district court denied the father’s request for
summary judgment. The district court ordered the father to pay support of $1,800 per month
and to pay educational costs including tuition. The district court also awarded attorney’s fees
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to the mother. The district court’s order did not state the basis for its award of attorney fees
and costs.

The father contended that the district court abused its discretion in awarding attorney
fees, and in permitting the mother to submit a sealed statement of attorney fees. The father
argued that he should have been afforded an opportunity to dispute fees which may be related
to a false claim included in the sealed statements. The Court reaffirmed, that under NRS
18.010(2)(b) (prevailing party) and NRS 125.150(3) (divorce fees), a district court can award
fees in a post-judgment motion in a divorce case.

Wright v. Osborn, 114 Nev. 1367, 970 P.2d 1071 (1998)

The parties were married for 14 years. At the time of their marriage, the parties were
attending college. In 1983, the wife obtained a degree in design and the husband obtained
a degree in business and finance. After graduating, the wife worked while the husband
obtained his Master’s degree in business administration. The wife became a full-time
homemaker after the birth of their first child. The husband’s income was $5,177 per month
and the wife’s income was $1,600 per month. The district court denied the wife’s request
for attorney’s fees.

The Supreme Court reversed. The Court noted that disparity in income is a factor to
be considered in the award of attorney fees. The Court found it was not clear that the district
court took that factor into consideration and reversed for a reevaluation of the denial of
attorney’s fees.

ATTORNEY’S FEES, paternity

Miller v. Wilfong, 119 P. 3d 727, 121 Nev. Adv. Rep. 61 (September 22, 2005)

The parties dated, but never married. They had a child together. After the child was
born, the father filed a petition to determine paternity. The father served the petition on the
mother after the welfare office sought to recoup funds given to the mother from the father.
The father also sought joint physical custody. Pro bono counsel represented the mother, and
the father appeared in proper person, but later obtained counsel. The district court awarded
the parties joint legal custody and awarded the mother primary physical custody and child
support. The district court also awarded the mother’s attorney $3,000 in attorney fees
pursuant to Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972).

The Supreme Court affirmed. In addition to concluding that attorney’s fees could be
awarded to pro bono counsel, the Court held that attorney’s fees could be awarded in
paternity cases. The Court noted that the district court awarded attorney fees under
Sargeant. The Court held that Sargeant did not apply in paternity cases and that its
application was limited to divorce proceedings. The Court held that NRS 126.171 authorized
the fee award. The statute provided that “[in paternity actions], the court may order
reasonable fees of counsel . . . to be paid by the parties in proportions and at times
determined by the court.” The Court concluded under the statute’s plain meaning, fees may
be awarded. The Court found that the district court did not abuse its discretion in awarding
fees, the mother had good counsel, the work was difficult, the result was favorable, and there
was a disparity in income.

ATTORNEY'’S FEES, reviewing billing statements

Duff v. Foster, 110 Nev. 1306, 885 P.2d 589 (1994)
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In November 1990, father obtained temporary custody the parties’ two children by
way of protective order. For the prior year, the mother had primary custody. A master held
hearings on the case and found the children were sexually molested and that stepfather was
the likely suspect. The temporary protective order was extended. A trial was held in July
1993, regarding the father’s motion to permanently change custody and to extend the
protective order. The district court denied the father’s motions, gave the mother full custody,
suspended the father’s visitation rights and restricted the father’s communication with the
children. Later, the mother filed amotion for attorney’s fees. In September 1993, the district
court judge, who incidentally, had been the master who originally, recommended the children
be temporarily placed with the father and found the children had been sexually molested,
granted the mother’s request for attorney’s fees in an amount of $23,325 under NRS
18.010(2)(b) and awarded her the fees she had paid to a medical expert.

The Supreme Court reversed. The Court noted that the only statute which would
have permitted an award of fees was NRS 18.010(2)(b) which permitted an attorney’s fees
award only when the district court found the movant’s claim was brought without reasonable
ground or to harass the prevailing party. The Court approved the rationale of a Florida case
which determined the fact a claim becomes frivolous after filing will not support an award
of attorney’s fees if it was initially filed in good faith. The Court additionally noted that the
mother provided no itemized breakdown of services rendered and simply claimed $23,325
in fees.

Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998)

The case involved an appeal from an order granting the father’s motion for
modification of child support, and an order denying the father’s request for summary
judgment and resolving a complaint challenging paternity. The parties were married
September 1981. The parties’ purported child was born April 1982. In December 1993, the
father found out he was not the biological father. In February 1995, the mother sought to
reduce arrears to judgment and increase support. In August 1995, it was reconfirmed the
father was not the biological father. The district court denied the father’s request for
summary judgment. The district court ordered the father to pay support of $1,800 per month
and to pay educational costs including tuition. The district court also awarded attorney’s fees
to the mother. The district court's order did not state the basis for its award of attorney fees
and costs.

In addition to reaffirming prior holdings that attorney’s fees could be awarded in post-
divorce matters, the Court noted that because the billing statements were sealed and the
district court reviewed them in camera, it was unable to assess the validity of the award of
attorney fees. The Court concluded that to grant attorney fees based upon sealed billing
statements unfairly prevented the father from disputing the amount and legitimacy of the
award. The district court’s order was reversed with instructions to the district court to allow
the father to review and dispute expenses contained within the billing statement.

Kantor v. Kantor, 116 Nev. 886, 8 P.3d 825 (2000)

The parties entered into a premarital agreement, and were both represented by
counsel. Under the premarital agreement, the parties agreed that the income of the other
party would be that party’s separate property, except as otherwise provided in the agreement.
The agreement also had an indemnification clause. The husband was awarded $19,580 in
attorney’s fees
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The Court affirmed the award. While the Court expressed surprise at the size of the
award, it concluded that since the district court had detailed billing sheets showing the
breakdown of the amount of the work, the district court did not abuse its discretion.

BANKRUPTCY, assets of the estate

In re Burgess, 234 B.R. 793 (Bankr. D. Nev. 1999)

When a bankruptcy petition is filed, an “estate” is created, consisting of all of the
debtor’s interests, both legal and equitable, in all property, both tangible and intangible. See
11 U.S.C. § 541(a).

In re Gendreau, 191 B.R. 798 (B.A.P. 9" Cir. Nev. 1995) aff’d 122 F.3d 815 (9" Cir. 1997),
cert. denied, 523 U.S. 1005, 118 S. Ct. 1187, 140 L. Ed. 2d 318 (1998)
The debtor’s interest in property that was divided in dissolution judgment pre-petition
was fixed and limited by divorce decree.

In re Trujillo, 215 B.R. 200 (B.A.P. 9" Cir. Nev. 1997) aff"d as amended 166 F.3d 1218 (9"
Cir. 1998)
For bankruptcy purposes, interests in property are determined by state law.

BANKRUPTCY, exceptions to the automatic stay

11 U.S.C. § 362(b)(2)(A)(ii)

States that the stay does not apply to the establishment or modification of an order
for alimony, maintenance, or support. This is reflected in the legislative history. “Subsection
(b) specifies that the automatic stay does not apply to a proceeding that seeks only the
establishment of paternity, or the establishment or modification of an order for alimony,
maintenance or support.” H.R. Rep. 103-834, 103" Cong., 2™ Sess. 37 (Oct. 4, 1994).

11 U.S.C. § 362(b)(2)(B)
States that collection of alimony, maintenance or support from property that is not
part of the bankruptcy estate is not a violation of the automatic stay.

In re Berg, 186 B.R. 479, (B.A.P. 9" Cir. 1995)
No violation of the automatic when the Chapter 13 debtor’s post petition personal
service earnings were applied to support obligation.

BANKRUPTCY, limitation on creditors

Norwest Fin. v. Lawver, 109 Nev. 242, 849 P.2d 324 (1993)

The husband and wife incurred a debt to Norwest Financial. Three months later, the
husband filed for bankruptcy. Norwest filed a claim as a secured creditor, however, the
claim was not fully satisfied. Norwest then proceeded with an action against the wife for the
unpaid balance. The district court granted the wife’s motion for summary judgment, finding

that Norwest was seeking to recover against the couple’s community property in violation
of the 11 U.S.C. § 524 (a)(3) injunction
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The Supreme Court affirmed. The Court noted that the weight of authority suggested
that 11 U.S.C. § 524(a)(3) created an injunction against the commencement of an action
against the debtor’s spouse to collect community property acquired after the filing of a
bankruptcy petition. The Court held that in accordance with 11 U.S.C. § 524(a)(3), that “a
creditor may not proceed against community property acquired post petition by the non-
bankrupt spouse in order to satisfy a community debt.” Id. 245. The standard for
determining whether a debt is community or separate entails factually discerning the intent
of the lender when granting the loan. If the debt was a community debt, then the creditor
would not take the debtor’s property through an action against the non-bankrupt spouse
commenced after the filing of the petition in bankruptcy.

CHILD SUPPORT., abatement for costs of transportation

Wallace v. Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)

During a hearing concerning visitation, the father advised the district court that he
had received a job offer in Georgia and might be moving there. The district court ordered
if the father moved to Georgia, he could have visitation one weekend a month, plus a portion
of the holidays and summer. The district court also reduced the father’s support by $100 in
any month that he traveled to see his son or that his son traveled to Georgia, and completely
abated support during summer weeks that the child would spend in Georgia.

The Supreme Court reversed. The Court noted that NRS 125B.070(1) set forth the
formula in setting child support. The Court also noted that under NRS 125B.080(6), if a
court deviated from the formula amount, findings of fact had to be set forth which
established the basis for deviation. The Court concluded the district court erred in ordering
an abatement in the father’s support obligation for months in which travel expenses for
visitation occurred as per NRS 125B.080(9)(i), an abatement in child support should be
given when the non primary parent relocates.

CHILD SUPPORT, abatement for summer visitation

Anastassatos v. Anastassatos, 112 Nev. 317, 913 P.2d 652 (1996)

In the decree, the father was required to pay $300 per child or a total of $900 per
month in child support. The mother requested increased support and the father requested
increased visitation. When a proposed order was submitted, the district court, among other
things, abated the father’s support obligation during his one month summer visitation and
made the parties equally responsible for costs of transportation of the minor children. The
mother contended these orders were outside of the court’s jurisdiction.

The Supreme Court reversed. The Court first noted that even though Nevada is a
notice pleading jurisdiction, a party must be given reasonable advance notice of an issue to
be raised and an opportunity to respond citing to Schwartz v. Schwartz, 95 Nev. 202, 206,
591 P.2d 1137, 1140 (1979). The Court concluded by waiting until the submission of the
proposed order to address child support abatement, the sharing of child visitation
transportation costs, and changing the due date of support payments, the husband effectively
denied the wife an opportunity to respond. The Court held that those issues were not properly
before the district court. The Court further elaborated on its position. The Court cited to
Barbagallo v. Barbagallo, 105 Nev. 546, 552, 779 P.2d 532, 536 (1989) and noted that the
primary custodian’s expenses do not go down when the children are visiting. The Court held
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that the district court abused its discretion by abating child support during the summer
visitation.

Wallace v. Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)

During a hearing concerning visitation, the father advised the district court that he
had received a job offer in Georgia and might be moving there. The court ordered if the
father moved to Georgia, he could have visitation one weekend a month, plus a portion of
the holidays and summer. The court reduced the father’s support by $100 in any month that
he traveled to see his sone that his son traveled to Georgia, and completely abated support
during summer weeks that the child spent in Georgia.

The Court per NRS 125B.080(6) sua sponte reversed the district court for giving the
non primary parent an abatement in child support during extended summer visitation even
though that issue had not been appealed. The Court cited Anastassatos v. Anastassatos,
112 Nev. 317, 913 P.2d 652 (1996) in support of its ruling.

CHILD SUPPORT., affidavit of financial condition

Meakin v. Meakin, 88 Nev. 25,492 P.2d 1304 (1972)

The district court denied a motion for a reduction in child support. The Supreme
Court affirmed, holding that an affidavit, by itself, in support of a request of a reduction of
child support was insufficient, citing to Green v. Green, 75 Nev. 317, 340 P.2d 586 (1959)
(held that spouse’s affidavit which alleged that she had insufficient funds was legally
insufficient.)

Perri v. Gubler, 105 Nev. 687, 782 P.2d 1312 (1989)

The father had custody and requested a modification in child support. The father also
submitted a deficient Affidavit of Financial Condition. The district court modified the child
support obligation. The Supreme Court reversed. The Court held that until such time as the
district court had an accurate affidavit of financial condition, it was powerless to act on the
request for child support.

CHILD SUPPORT, appellate review of child support revisions

Edwards v. Edwards, 82 Nev. 392, 393, 419 P.2d 637, 638 (1966)

The decree required the father to pay $175 per month for child support. He later
moved to modify. The district court was critical of the father’s lack of desire to cut his own
family expenses. The father owned one automobile at the time of the divorce, and bought
two more after the divorce even though only one was necessary. The maintenance and
insurance for the vehicles was equivalent to the amount of the reduction he was requesting.
The district court denied the request.

The Supreme Court affirmed. The Supreme Court noted that NRS 125.210(3) gave
a district court discretionary authority to change, modify or revoke provisions within decrees
pertaining to child support. The Court held that such revisions are reviewable only for abuse
of discretion. This has been substantially modified by NRS 125B.070 and NRS 125B.080.
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CHILD SUPPORT., changed circumstances

Parkinson v. Parkinson, 106 Nev. 481, 796 P.2d 229 (1990)

The parties had one child together. In the decree, the mother was awarded primary
custody. The father was ordered to pay support of $200 per month. In January 1983, the
father stopped paying. On May 23, 1988, approximately two weeks after the son’s
eighteenth birthday, the mother filed a motion to reduce 64 months of child support arrears
to judgment. The father opposed asserting that the mother had impliedly agreed to modify
the support agreement, had impliedly waived her right to child support, or was estopped from
asserting her right to the support. The district court held a hearing and found that, despite
repeated contact for several years subsequent to the payments stopping, the mother
acknowledged she never made any demand nor did she pursue her legal rights during the
time the payments stopped and the child emancipated. The mother also told the father the
son did not want to see him that he should stay away. The father’s version of the events was
corroborated by a third party. The district court found that the mother had impliedly waived
her right to the child support and denied her motion to reduce the arrears to judgment.

The Supreme Court affirmed. The Court held in footnote 1, that there is a clear
statutory right to have child support modified in accordance with the statutory formula
irrespective of changed circumstances citing to NRS 125B.080(1)(b) and 125B.080(3). The
Court held that . . . additional equitable defenses such as estoppel or waiver [could] be
asserted by the obligor in a proceeding to enforce or modify an order for child support or, as
here, to reduce child support arrearages to judgment.” Id. at483. The Court further held that
to establish a valid waiver, the party asserting the defense must show that there has been an
intentional relinquishment of a known right, citing to Mahban v. MGM Grand Hotels, 100
Nev. 593,596, 691 P.2d 421, 423 (1984). The Court held as well that the defense could not
be applied to preclude recovery of a child support obligation if the waiver was the result of
fraud or duress, or if its application would be injurious to the child, citing to an Arizona case.
The Court also held that ““. . . while a waiver may be the subject of express agreement, it may
also ‘be implied from conduct which evidences an intention to waive a right, or by conduct
which is inconsistent with any other intention than to waive a right.”” citing to Mahban at
423-4, and that in those circumstances, whether there has been a waiver would be a question
for the trier of fact. Id. at483. The Court found that based upon the evidence at the hearing
and the parties’ conduct, it was clear that a mutually acceptable arrangement was attained,
the father would stay out of the child’s life and the mother would not pursue him for support.
The Court concluded that the evidence, as a whole, justified a finding that the mother
impliedly waived her right to receive child support.

Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991)

The parties had two children and entered into a settlement agreement concerning the
children’s support and custody. The mother then moved to modify requesting an increase
and that the support amount constitute 25 percent of the father’s gross monthly income and
should include all overtime pay. The district court found that the mother’s loss of a
roommate constituted a substantial change of circumstances warranting modification.

The father appealed claiming that the district court erred in finding a substantial
change of circumstances justifying modification of the child support award. The Court cited
approvingly to Parkinson v. Parkinson, 106 Nev. 481, 483 n.1, 796 P.2d 229, 231 n.1
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(1990) that a child support award could be modified in accordance with the statutory
formula, regardless of a finding of changed circumstances.

CHILD SUPPORT, cohabitant income

Jackson v. Jackson, 111 Nev. 1551, 907 P.2d 990 (1995)

The mother received primary custody and support of $450 per month. The mother
consulted a lawyer, and upon discovering NRS 125B.070 and the 18 percent formula moved
for an increase, alleging nonconformity with statute, and based on the father’s $6,000 per
month income. The district court increased support to $1,000.

The Court rejected the father’s assertion that the motion to increase was barred by the
six-month limitation in NRCP 60(b), and noted that per NRS 125B.145(1)(b), there was no
time bar to a review of child support upon the filing of a request for review. The Court also
rejected the father’s request that the mother’s cohabitant’s income be considered. The Court
found that the lower court could examine the role of the mother’s cohabitant’s income in
determining the “relative income of the parties” under NRS 125B.080(9). Specifically, a
parent’s gross income also does not include an adult co-habitant’s income. However, both
the income of a new spouse and an adult co-habitant’s contributions to the household
expenses can be considered as a basis for deviation from the statutory formula under NRS
125B.080(9)(1) (relative income of both parents). As such, a cohabitant’s contribution to a
parent’s rent and other expenses may be taken into account when setting or modifying child
support per NRS 125B.080(9).

CHILD SUPPORT., compromise agreement

Willerton v. Bassham by Welfare Divorce., 111 Nev. 10, 889 P.2d 823 (1995)

The parties settled the suit by entering into a stipulation to compromise a paternity
action under NRS 126.141(1)(b). The agreement provided that paternity would not be
determined, at least with regard to the formal record.

The Supreme Court held the principles of res judicata barred the mother from
reasserting an action to determine paternity or compel support, but that the child was not so
barred. In addition, the child or the State may seek to modify the provisions of a compromise
agreement intended to provide the child with support to the extent that the judgment or order
is being enforced in this state, and the state of Nevada may provide that all such orders are
modifiable. The Court also held that nothing in Nevada’s Parentage Act barred the child or
an appropriate public agency in another state from seeking to compel additional support in
a later action instituted in another state. The Court further held that the provisions of 125B
mandating periodic review of orders for the support of a child apply to the provisions of a
compromise agreement entered into pursuant to NRS 126.141(1)(b).

CHILD SUPPORT., defenses
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Hildahl v. Hildahl, 95 Nev. 657, 601 P.2d 58 (1979)

The mother received primary custody of the three children. The father was required
to pay $750 per month “for support and maintenance, and for the support, care, education,
and maintenance of the minor children.” The support obligation was to decrease by one-third
upon the death, marriage, emancipation, attainment of eighteen years of age, or completion
of a high school education of each of the children. In June 1977, one of the parties’ children
moved into the father’s home. In response, the father reduced by $250 per month from the
support payments due for the months of June and July, and $474.50 from the payment due
for August. In August 1977, the mother filed a motion for judgment for arrearages,
requesting a judgment for the amounts withheld from the June and July payments. At the
hearing, the father testified that he had in fact reduced June, July, and August payments. On
the day of the hearing, the father also filed a motion to modify custody of the child to him.
The district court entered judgment for the arrears and held the father in contempt for
reducing the payments.

The Supreme Court affirmed. The Court stated the mother did not “impliedly
acquiesce in the reduction in support by waiting several years to file a claim,” in
distinguishing why the father could not use an equitable offset, the Court also advised that
there was no express agreement, written or oral, that custody could be changed and the
payments reduced. Id. at 662. This implies that if the mother had acquiesced for a period
of time or there had been an agreement, the father may have had a viable defense. The case
was cited approvingly in Parkinson v. Parkinson, 106 Nev. 481,796 P.2d 229 (1990). The
Court also found the compulsion of circumstances where one parent abandoned the child as
a reason for not paying support to be inapplicable.

Parkinson v. Parkinson, 106 Nev. 481, 796 P.2d 229 (1990)

The parties had one child together. In the decree, the mother was awarded primary
custody. The father was ordered to pay support of $200 per month. The father ceased
making payments. Approximately five years after the father stopped making the payments,
and approximately two weeks after the son’s eighteenth birthday, the mother filed a motion
to reduce 64 months of child support arrears to judgment. The father opposed asserting that
the mother had impliedly agreed to modify the support agreement, had impliedly waived her
right to child support, or was estopped from asserting her right to the support. The district
court held a hearing and found that despite repeated contact for several years after the
payments stopped, the mother acknowledged she never made any demand nor did she pursue
her legal rights during the time the payments stopped and the child emancipated. The mother
also told the father the son did not want to see him that he should stay away. The father’s
version of the events was corroborated by a third party. The district court found that the
mother had impliedly waived her right to the child support and denied her motion to reduce
the arrears to judgment.

The Supreme Court affirmed. The Court held that if the obligor does not pay child
support during minority of the child and if the obligee does not pursue enforcement of
support during minority so long as the obligor does not pursue visitation with the child
during minority, the obligee may be estopped from collecting child support after child
reaches majority. The Court further held that equitable defenses such as estoppel or waiver
may be asserted by the obligor in a proceeding to enforce or modify an order for child
support or to reduce child support arrears to judgment. The Court also held that waiver may
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not be applied to preclude recovery of a child support obligation if the waiver was the result
of fraud or duress, or if its application will be injurious to the child.

Phillips v. Morrow, 104 Nev. 384, 760 P.2d 115 (1988)

The respondent (Linda) and the appellant (Laura) were both ex-wives of the same
man. During their marriage, Laura and the now ex-husband purchased a house. When they
divorced, the decree awarded Laura the house on the condition that she pay to the ex-husband
$7,000 or one-third of the net value of the real estate, whichever was greater. Seventeen days
after the divorce, the first ex-wife, Linda, recorded a child support judgment against the
house. Over five years later, Linda attempted to execute on the house. Laura argued the
homestead exemption as a defense to the judgment lien. The district court ruled that the
homestead exemption could be disregarded and the house sold. The district court, in doing
so, relied upon the ruling in Breedlove v. Breedlove, 100 Nev. 606, 691 P.2d 426 (1984).
On appeal, Laura raised a number of issues including that the district court erred by failing
to find the defense of laches.

The Supreme Court affirmed. The Court noted that it had not been made aware of
any cases where a court has allowed the defense of laches as a bar to execution on a child
support judgment. The Court concluded that it was “unpersuaded” that the first ex-wife’s
failure to continue her efforts to collect from the husband supported a finding of laches. Id.
at 117.

CHILD SUPPORT., denial of visitation not basis to withhold payment

Westgate v. Westgate, 110 Nev. 1377, 887 P.2d 737 (1994)

The mother was awarded primary custody and the father was ordered to pay support
of $200 per month. For employment reasons, the mother moved from Las Vegas to
Memphis. The father then stopped paying child support. The district court cut the father’s
support obligation in half to penalize the mother for violating his visitation rights. The
mother later moved increase support under the newly enacted NRS 125B.070. The referee
recommended and the mother eventually received an increase. The father did not oppose the
recommendations and the district court ordered an increase in support. The family court
system was then instituted. When the mother attempted to reduce arrears to judgment, the
father protested, claiming he did not receive an opportunity to object. The family court
reviewed the issue of child support and refused to modify the district court’s orders. The
family court calculated arrears based upon a figure of $200 per month until the time that the
district court ordered support cut in half, and then $100 per month afterwards.

The Supreme Court reversed. The Court first discussed statutes relevant to setting
child support, NRS 125B.070 and NRS 125B.080. The Court noted that the new support
guidelines intentionally departed from traditional broad discretion courts had in determining
child support awards citing to Lewis v. Hicks,108 Nev. 1107, 1111, 843 P.2d 828, 831
(1992). The Court also noted NRS 125B.080 did not list punishment for failure to provide
visitation as a reason to cut child support and held that such punishment would be
inconsistent with these guidelines. Id. at 1380. The Court held that failure to provide
visitation was not a basis to reduce child support or to refuse to reduce child support arrears
to judgment. The Court concluded that the best interest of the child could not be served by
refusing to reduce arrears to judgment as punishment for not allowing visitation. The Court
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stated that “Noble, Melahn and other cases predating adoption of the Nevada child support
guidelines are hereby overruled to the extent that they can be read to support a contrary
position.” Id. at 1381.

CHILD SUPPORT., effect of property settlement agreement

Bingham v. Bingham, 91 Nev. 539, 539 P.2d 118 (1975)

The parties divorced in 1969. At the time of divorce, the parties entered into a
settlement agreement which required the father to pay support during the children’s minority.
At the time, 21 was the age of majority for males. The decree approved the agreement, and
merged and incorporated it into the decree. In 1973, the age of majority was reduced 18.
The district court determined that the mother was not entitled to support once the son reached
18.

The Supreme Court reversed. The Court concluded that it was contemplated at the
time the agreement was reached that support would continue until the son reached 21. The
Court held that the intervening amendment did not affect the father’s obligation to pay child
support until age 21 or until the child was otherwise emancipated citing to Illinois, Arizona,
and Kentucky cases.

In re Custody of Gulick, 100 Nev. 125, 676 P.2d 801 (1984)

In April 1982, the father filed a motion to change custody and to eliminate his child
support obligations under the parties’ Maryland divorce decree. The mother opposed noting
that she was granted primary custody under the Maryland decree, that the child was living
with her, and that the decree required the father to pay support until the child was 21. The
district court required the father to pay child support for the child until he reached 18 years
of age.

The Supreme Courtreversed. The Court noted that the district court first should have
determined whether the support provisions of the parties’ Maryland decree were derived
from a settlement agreement between the parties. The Court cited approvingly to Bingham
v. Bingham, 91 Nev. 539, 539 P.2d 118 (1975) and remanded back to determine if the
requirement for the father to pay support for the child until 21 came from the decree or the
property settlement agreement.

CHILD SUPPORT., deviation from formula and findings of fact

Barbagallo v. Barbagallo, 105 Nev. 546, 779 P.2d 532 (1989)

The district court applied the formula and ordered the father to pay 18 percent of his
gross monthly income for support. The father argued that he should only have to pay half
that because he had the child three out of four days of the week.

The Supreme Court affirmed. The Court reviewed the legislative history. The Court
concluded that the legislature considered a formalized approach for dealing with these
situations but declined to adopt them. The Court held that the child support formula
mandated by NRS 125B.080 and NRS 125B.070(2) does apply in joint and shared custody
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cases. The Court further held that “[o]nce the primary custodian is identified, the court, then,
“shall apply the appropriate formula” and order the secondary custodian to pay the formula
amount. Id.at549. The Court then discussed how the formula obligation might be adjusted
in joint and shared custody cases. The noted the burdens a primary custodian faces. Because
of that, the Court advised that district courts should exercise considerable caution before
reducing formula amounts. The Court stated, [w]hat really matters in these cases is whether
the children are being taken care of as well as possible under the financial circumstances in
which the two parents find themselves. Greater weight, then, must be given to the standard
of living and circumstances of each parent, their earning capacities and the ‘relative financial
means of parents* than to any of the other factors.” Id. at 551. The Court also stated that
“[b]ecause of the presumptive nature of the formula, application of the formula must be the
rule, and deviation from the formula for the benefit of the secondary custodian must be the
exception.” Id. at 552. The Court additionally stated, “[t]he ‘basis for the deviation’ must
be found in the unfairness, the injustice, which may result to the secondary custodian if he
or she, after making substantial contributions of a financial or equivalent nature to the
support of the child, were required to pay the full formula amount.” Id. The Court then
summarized its analysis:

1. The 125B.070 formula applies to joint physical custody and shared custody cases.

2. The court must make a determination as to which parent is the primary custodian

and the secondary custodian.

3. The secondary custodian must pay to the primary custodian the full formula
amount unless the secondary custodian sustains the burden of showing that substantial
injustice would result in requiring him or her to pay the full formula amount.

4. In determining whether an injustice is present the district court should make
reference to the factors and considerations in NRS 125B.080(8) and NRS 125B.060 (now
repealed), with principal concern being given to the standard of living of the parties, their
earning capacity and their relative financial means.

5. Where either an increase (under NRS 125B.080(4) ) or reduction in the formula
amount is ordered, the deviation from the formula should be supported by written findings
of fact and a statement of reasons.

Id. at 552.

Hoover v. Hoover, 106 Nev. 388, 793 P.2d 1329 (1990)

The father had four children; two by one relationship, two by another. The father
wanted the district court to apply formula of 31 percent for four children and then divide 31
percent by four to get his “per child rate of support.” The father’s request was denied. The
Supreme Court held that although the district court has discretionary power to make
equitable adjustments of the formula under NRS 125B.080, it may not devise a new formula
based upon the number of children born to the paying parent at the time the receiving parent
seeks application of the statute.

Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991)

The parties had two children and entered into a settlement agreement concerning their
custody and support. The mother then moved to modify requesting an increase and that the
support amount constitute 25 percent of the father’s gross monthly income and should
include all overtime pay. The district court found that the mother’s loss of a roommate
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constituted a substantial change of circumstances warranting modification. The district court
also took into consideration the father remarried and had two other children from the
marriage to support. The Court reduced the father’s obligation to $600 per month until the
eldest aged out, and then ordered the support would be reduced to $300 per month for the
other child. The mother appealed claiming the district court failed to comply with statutory
and case law requirements because it deviated from the statutory formula.

The Supreme Court affirmed in part and reversed in part. The Court noted that NRS
125B.080 required the court to apply the formula set out in NRS 125B.070(2), unless it
specifically found facts justifying a deviation. The Court reviewed some of the factors. The
Court concluded that the district court properly found that the father’s responsibility for the
support of his present wife and two children, and his payment through employee benefits of
other necessary expenses for his two children by his first wife were grounds for deviation.
As to the child support reduction when the eldest child aged out, the Court reversed. The
Court ordered that when there was one child left, the father should pay according to the
statutory formula of 18 percent.

Lewis v. Hicks, 108 Nev. 1107, 843 P.2d 828 (1992)

The parties had a child out of wedlock. The father was paying support of $150 per
month. In April 1991, the mother requested an increase. The father conceded custody, but
contested the increase in support. The domestic relations referee recommended increasing
the child support obligation to $242 per month. In support of this recommendation, the
referee made only one finding of fact, that the surplus of the father’s total net income over
his expenses was $92. The district court affirmed without making any additional findings
of fact.

The Supreme Courtreversed. The Court began by noting that both parents have duty,
under NRS 125B.020 to provide a child necessary maintenance, health care, education, and
support. The Court reviewed the history leading up to the enactment of Chapter 125B. The
Court also reviewed the public policy reasons behind the setting of child support based upon
percentages. The Court noted that NRS 125B.070(1)(a) defined “gross monthly income” as
“the total amount of income from any source of a wage-earning employee . . . after deduction
of all legitimate business expenses, but without deduction for personal income taxes,
contributions for retirement benefits, contributions to a pension or for any other personal
expenses.” The Court then discussed the advantages of basing support on gross monthly
income as it is relatively easy to calculate. The Court noted that the sum calculated was
presumed to be appropriate, citing to NRS 125B.080(5). The Court then noted the trend for
deviations from the formula amount. The Court then finally noted that a district court might
deviate from the formula based upon explicit findings of fact related to these factors citing
to NRS 125B.080(6) and (9).

In analyzing the facts of the case, the Court noted that the district court deviated from
the statutory formula, and that under the formula the district court should have ordered
support of $500 per month. The Court cited to and quoted from Barbagallo v. Barbagallo,
105 Nev. 546,552,779 P.2d 532, 536 (1989) “‘[a]pplication of the formula must be the rule,
and deviation from the formula for the benefit of the secondary custodian must be the
exception,’” and when deviating from the formula, the district court must “‘set forth findings
of facts as to the basis for the deviation. . . . The ‘basis for the deviation’ must be found in
the unfairness, the injustice, which may result to the secondary custodian. .. .”” Id. at 1111.
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The Court concluded that the referee’s only finding revealed little about the father’s ability
to pay, or the injustice of requiring him to pay the statutory amount and that the district court
erred by failing to set forth sufficient factual findings to support a deviation. The Court also
concluded the referee came up with a new formula by looking at net income and the trial
approved it which was error.

Westgate v. Westgate, 110 Nev. 1377, 887 P.2d 737 (1994)

The mother was awarded primary custody and the father was ordered to pay support
of $200 per month. For employment reasons, the mother moved from Las Vegas to
Memphis. The father then stopped paying. The district court cut the father’s support
obligation in half to penalize the mother for violating his visitation rights. The mother later
moved increase support under the newly enacted NRS 125B.070. The referee recommended
and the mother eventually received an increase. The father did not oppose the
recommendations and the district court ordered an increase in support. When the mother
attempted to reduce arrears to judgment, the father protested, claiming he did not receive an
opportunity to object. The family court reviewed the issue of child support and refused to
modify the district court’s orders. The family court calculated arrears based upon support
of $200 per month until the time that the district court ordered support cut in half, and then
$100 per month afterwards.

The Supreme Court reversed on other grounds. However, the Court discussed how
child support should be determined. The Court noted that the district court is required to
apply the guidelines set forth in NRS 125B.070 to determine the amount of support. The
Court further noted that district court has limited discretion in deviating from the guidelines
citing to Lewis v. Hicks, 108 Nev. 1107, 1111, 843 P.2d 828, 831 (1992). The Court
additionally noted that if a district court chooses to deviate, it must base its deviation on the
following factors set forth in NRS 125B.080(9).

Khaldy v. Khaldy, 111 Nev. 374, 892 P.2d 584 (1995)

A de facto change of custody occurred from mother to father of one child. The father
later took that case back to court to formalize the arrangement. The district court determined
that since the father did not voluntarily increase the child support payments he made to the
mother prior to the change of custody to reflect the formula, the mother should not be
required to pay father child support for one year and then at a rate of $200 per month rather
than the statutory percentage rate of $395 per month.

The father appealed and the Supreme Court reversed stating, “NRS 125B.080(6)
requires that a district court make specific findings of fact when it deviates from the child
support formula set forth in NRS 125B.070(b). NRS 125B.080(9) limits the factors a court
may consider when it deviates from the formula. . . Nevada law clearly requires that child
support awards must conform to the statutory guidelines.” Id. at 376. The case was
remanded with instructions to set child support pursuant to the statutory guidelines.

Garrett v. Garrett, 111 Nev. 972, 899 P.2d 1112 (1995)

The custodial mother moved to Nevada with two children, leaving the father behind
in Texas. The Texas divorce court granted an unlimited travel offset, and since the cost of
visitation exceeded the child support awarded, very little was paid for a period of time.
Eventually, the father moved to California to be nearer to the children; in the meantime,
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support had been reset by a domestic relations referee. In passing, during a hearing on the
father’s charges that the mother was interfering with visitation, the district court entertained
the mother’s request for an increase in support, without a motion or complete affidavits of
financial condition on file.

The Court upheld the district court setting child support at $1,000 for two children
even though 25 percent of the obligor’s gross monthly income yielded $1,354.16. The Court
found that the statutory amount is presumed to meet the basic needs of a child. The Court
further held that the deviation should be taken from the presumed cap, not the amount before
the presumed cap. The Court sustained the deduction of $300 per month from the $1,000
for travel expenses incurred by the obligor in the exercise of visitation, and found that the
district court made the required findings of fact to support a deviation.

Jackson v. Jackson, 111 Nev. 1551, 907 P.2d 990 (1995)

After the divorce, the mother had primary custody and received support of $450 per
month. The mother consulted a lawyer, and upon discovering NRS 125B.070 and the 18
percent formula; she moved for an increase, alleging nonconformity with statute, and based
on the father’s $6,000 per month income. The district court increased support to $1,000.

The father appealed, among other issues, and contended that the district court erred
in modifying the support $1,000 because the award was in excess of the statutory maximum
of $500 and the district court did not give specific findings supporting a deviation from the
statutory cap as required. The Supreme Court reversed as to this issue. The Court noted
while the district court had discretion in setting support, it had to issue support awards within
the parameters of NRS 125B.080, citing to Lewis v. Hicks, 108 Nev. 1107, 1111-12, 843
P.2d 828, 831 (1992). The Court remanded for either specific findings or redetermination
of support owed.

Anastassatos v. Anastassatos, 112 Nev. 317, 913 P.2d 652 (1996)

In the decree, the father was required to pay support of $300 per child or a total of
$900 per month. The mother requested increased support and the father requested increased
visitation. The district court, among other things, abated the father’s support obligation
during his one month summer visitation. The mother contended this order was outside of the
court’s jurisdiction.

The Supreme Court reversed. The Court concluded at the outset that because the
issue of child support abatement was not properly before the district court, it was unnecessary
to determine whether the district court abused its discretion by abating child support during
the summer when the children were visiting. The Court, however, decided to reiterate its
position on the issue. The Court again cited to Lewis v. Hicks, 108 Nev. 1107, 1112, 843
P.2d 828, 831 (1992) and noted that the limits of a district court’s discretion in deviating
from the child support guidelines were set out the statutes. The Court further noted that
findings of fact must be made when there is a deviation. The Court additionally noted that
the “‘basis for deviation’ must be found in the unfairness, the injustice, which may result to
the secondary custodian if he or she, after making substantial contribution of a financial or
equivalent nature to the support of the child, were required to pay the full formula amount,’”
citing to Barbagallo v. Barbagallo, 105 Nev. 546, 552, 779 P.2d 532, 536 (1989) (quoting
NRS 125B.080(5)). Id. at 320. The Court cited extensively to Barbagallo and noted that
courts should exercise considerable discretion before reducing the formula amounts, that as
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the secondary custodian’s expenses increase, the expenses of the primary custodian do not
decrease, that the primary custodian is the one who has to pay many fixed expenses related
to the children including rent, mortgage payments, utilities, car maintenance, and medical
expenses, and that those expenses were not usually noticeably diminished because of the
non-primary custodian sharing in some of those burdens. The Court concluded that the
district court’s order did “. . . not adequately support a deviation from the statutory formula,
and the district court’s failure to set forth findings of fact as to the basis for the deviation
constituted reversible error.” Id. at 321.

Wallace v Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)

During a hearing concerning visitation, the father advised the Court that he had
received a job offer in Georgia and might be moving there. The district court ordered if the
father moved to Georgia, he could have visitation one weekend a month, plus a portion of
the holidays and summer. The district court reduced the father’s support by $100 in any
month that he traveled to see his son or that his son traveled to Georgia, and completely
abated support during summer weeks that the child spent there.

The Supreme Court reversed. The Court noted that NRS 125B.070(1) set forth the
formula in setting child support. The Court also noted that under NRS 125B.080(6) ifa court
deviates from the formula amount, findings of fact must be set forth which established the
basis for deviation. The Supreme Court held that the district court erred in deviating because
it failed to set forth findings of fact which provided the amount of support which the father
would owe under the formula and the basis for its deviation from the formula when it
reduced the father’s child support obligation by $100 and for the complete abatement of
support during summer visitation.

Wheeler v. Upton-Wheeler, 113 Nev. 1185, 946 P.2d 200 (1997)

The parties married in 1982. In 1993, the wife filed for divorce. At trial, the wife
introduced photographs showing bruises, alleging that husband abused her, and they were
admitted for the limited purpose of determining whether her request for an unequal division
of community property should be granted. The father received primary physical custody.
The district court gave the mother an unequal distribution. The district court also determined
that whatever child support obligation remained after a property equalization payment by the
mother, she would not be required to pay any child support.

The Supreme Court held that it was error for the district court not to provide any basis
for its calculation of child support and error not to set forth findings of fact to justify a
deviation from the statutory amount. Any deviation must be based upon NRS 125B.080.

CHILD SUPPORT, disability

Hern v. Erhardt, 113 Nev. 1330, 948 P.2d 1195 (1997)

The parties married in 1981, and had a child in 1983. In 1988, the parties stipulated
to the mother having temporary custody, and the father paying support. A year later, the
parties divorced, with the mother receiving custody. The father failed to pay support. In
“either 1989 or 1991,” the father became disabled, and started receiving social security
disability benefits. In 1991, the mother initiated a URESA action seeking support arrears
from 1989 to 1991. In 1992, the mother started receiving social security benefits for the
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child, on account of the father’s disability; the first payment included a lump sum payment
for the period since June 1991. In 1994, a URESA court order issued, finding the father in
arrears since 1989.

The district court held that the social security benefits received could be applied to
pay child support arrears and that the mother had already received more than the obligation
owed by the father, and that to allow collection of the arrears under these circumstances
would constitute an inequitable “double enrichment.” The district court terminated the
father’s obligation for so long as the mother continued to receive social security disability
benefits for the child in excess of what the father owed.

The Supreme Court held that the excess of the amount paid in social security
disability over the amount of child support owed may be credited toward child support
arrears. The Court imposed certain limitations. First, the time period with respect to
applying the credit is when the parent under the obligation became disabled, and then only
if “the parent under the support obligation [makes] a good faith effort to apply for benefits
for the child as soon as possible after the disabling injury.” Then, the arrearage accruing
during the time gap waiting for benefits to begin is subtracted from the benefits ultimately
paid by social security. There is to be no credit for arrears that accrued before the disability
began or after it ended. Because there was no finding below as to the date of the father’s
disability, the matter was remanded.

Metz v. Metz, 101 P.3d 779, 120 Nev. Adv. Rep. 86 (December 9, 2004)

The parties were divorced in 1998. The mother was primary custody. After custody
disputes, the father received primary custody with the mother paying $100 per month in
support. The mother then filed a motion for custody and the father filed for an order to show
cause for the mother’s alleged failure to pay support. The district court concluded that
because the mother was receiving supplemental security income (SSI) and social security
disability benefits (SSD), it was prohibited from ordering her to pay child support.

The Supreme Court noted that parents have duty to support their children citing to
NRS 125B.020. The Court further noted that the child support statute authorizes a district
court to determine a parent’s support obligation based on “gross monthly income,” which
could include both SSI and SSD benefits citing to NRS 125B.070. The Court additionally
noted that a federal statute may preempt a state statute when they conflict. The Court framed
the issue of whether federal law exempted SSI and/or SSD from being considered as gross
monthly income under the child support statute. The Court distinguished between SSI and
SSD. SSIis a welfare program designed to assure that the recipient’s income is maintained
at a level viewed by Congress as the minimum necessary for the subsistence. SSIis intended
to supplement a recipient’s income, not substitute lost income because of a disability. SSD
is a disability insurance program that provides benefits for disabled workers. SSD is
available based on an employee paying into the social security system during employment.
SSI does not have that requirement. SSD is intended to replace lost income when an
employee is unable to work after becoming disabled. The Court then reviewed the child
support statute and discussed statutory construction. The Court concluded that gross monthly
income is no longer limited to income from employment and that both SSI and SSD qualify
as a source of a parent’s gross monthly income under NRS 125B.070. The Court then looked
to see if federal law preempted either SSI or SSD from being included as income. The Court
held that the federal exemption for SSI benefits also preempted Nevada law. Because
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Congress had consented to income withholding, garnishment, and similar proceedings for
child and spousal support enforcement for SSD, benefits may be used to satisfy a child
support order, and these benefits may be included in a parent’s gross income in determining
child support.

CHILD SUPPORT., driver’s license suspension

Carson City Dist. Attorney v. Ryder, 116 Nev. 502, 998 P.2d 1186 (2000).

The parties were divorced in California. The father was ordered to pay $200 per
month in child support. In September 1994, a California court ordered the father to pay the
$200 per month and, pay $425 per month toward the amount the arrears. The arrears
amounted to approximately $20,000. The parties both subsequently relocated to Nevada.
In February 1996, the father received notice that he was in arrears and that $625 per month
would be withheld from his wages. Later, a hearing master conducted a hearing to determine
whether the father’s driver’s license should be revoked for failure to pay support. The master
recommended that the father pay $5,625 within 30 days and continue paying $625 per month.
The father appealed. The district court determined that the father was not more than 12
months behind in his child support. The district court also determined that the suspension
of his driver’s license was unjustified and counterproductive.

The Supreme Court reversed. The Court held that the district court must include
ongoing child support obligations in determining whether the father was in arrears pursuant
to paragraph 1(a) of NRS 425.560. The Court also defined past due payments. The Court
concluded that the scope of “past due payments” in paragraph 1(a) encompassed all past due
child support payments (including court-ordered arrearage payments), not just past due
payments for an ongoing support obligation.

The Court further held that past due arrears must be considered in determining
whether the father had satisfied his arrears under paragraph 2(b)(1) of NRS 425.560. The
Court held that to satisfy paragraph 2(b)(1) (which required the person who is in arrears to
pay the payment amounts for the preceding 12 months which a court has determined are in
arrears), the father was required to pay an amount equal to his child arrearage payments as
ordered by the California court, in addition to his ongoing child support payment of $200 per
month, for a period of twelve months.

CHILD SUPPORT., effective date of increase in support

Anastassatos v. Anastassatos, 112 Nev. 317, 913 P.2d 652 (1996)

In the decree, the father was required to pay support of $300 per child for a total of
$900 per month. On May 1, 1995, the mother requested increased support and the father
requested increased visitation. The district court among other things, modified current child
support, abated the father’s support obligation during his one month summer visitation and
made the parties equally responsible for costs of transportation of the minor children. The
Court also made the modification effective August, 1, 1995. The mother contended these
orders were outside of the court’s jurisdiction.

The Supreme Court upheld the district court’s decision to begin an increase in child
support three months after the motion requesting that relief was granted and noted that per
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NRS 125B.140 the district court had the discretion to begin the increased payments later than
the date of filing.

CHILD SUPPORT, equitable setoff

Hildahl v. Hildahl, 95 Nev. 657, 601 P.2d 58, 61 (1979)

The mother received primary custody of the three children. In June 1977, one of the
parties’ children moved into the father’s home. In response, the father reduced his support
payments by $250 per month for the months of June and July, and $474.50 from the payment
due for August. In August 1977, the mother filed a motion for judgment for arrearages,
requesting a judgment for the amounts withheld from the June and July payments. At the
hearing, the father testified that he had in fact reduced the payments for June, July, and
August. The father argued that he should be entitled to an “equitable setoff” of the amounts
he actually expended on his son while he was living with him. The district court entered
judgment for the arrears and held the father in contempt for reducing the payments.

The Supreme Court rejected the father’s contention, of an equitable setoff noting that
“[i]f by this [the father] means that he is entitled to deduct from his support payments, the
amount of his expenditures while he is exercising his visitation rights, we cannot agree.” 1d.
at 661. The Court also noted that there was no credible evidence of consent such as evidence
showing that the other parent consented to a change in custody, an express agreement, or a
compulsion of circumstances such as abandonment or mental or physical illness which could
possibly excuse the father’s conduct. Id. at 661. The Court held that, ““. . . absent credible
evidence of an agreement between the parties to modify the terms of a support agreement,
or compelling circumstances which require a change in custody, before judicial approval is
sought, in the interest of the child, a parent making expenditures for a child of whom he does
not have custody is not entitled to a setoff of those amounts against his support obligations.”
Id. at 661.

CHILD SUPPORT., estate not liable

Bailey v. Bailey, 86 Nev. 483, 471 P.2d 220 (1970)

The mother was awarded custody of their two minor children. The father was
ordered to pay child support of $50 per month for each child. The father paid that support
through September 1968, when he died. The mother filed a claim against the estate for
$3,850, the amount claimed to be due for support under the decree from the father’s death
until the children reached majority. The district court dismissed the action holding that it
appeared the mother had adequate protection under the probate laws under request for family
allowances on distribution of the estate upon closing.

The Court held that NRS 125.140 (no longer in existence) permitted a court granting
a divorce, in the exercise of its sound discretion, to order that child support payments bind
the father’s estate. The Court further held that decree was to be held to impose upon the
father a greater duty of child support than that required by the common law, the decree must
have specifically stated that such obligation was to survive the death of the obligor. Id. at
487.
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CHILD SUPPORT, exceeding the statutory presumed maximum

Herz v. Gabler-Herz, 107 Nev. 117, 808 P.2d 1 (1991)

The district court ordered the father to pay child support of $1,000 per month per
child. The district court found that the amount awarded was “fair and equitable” in light of
“the vastly different incomes and financial resources of the plaintiff and defendant, and the
amount of time the children will spend with each parent as a result of this decree.” The father
contended that before a district court could award support above the above the statutory
formula, the obligee was required to prove that the additional amount was necessary to meet
the child’s needs.

The Supreme Court affirmed. The Court noted and concluded that there was nothing
in the statutes to prevent the district court from awarding an additional amount of child
support based on some factor other than increased need. The Court noted the factors cited
by the district court fell within those listed in NRS 125B.080(8) as factors that the district
court should consider when adjusting the amount of child support. The Court further noted
the extensive evidence of wealth of the father which included income tax returns and
property holdings. The Court concluded that the district court did not abuse its discretion in
making the child support award in excess of the statutory amount based on these factors.

Chambers ex rel. Cochran v. Sanderson, 107 Nev. 846, 822 P.2d 657 (1991)

The child, through a guardian ad litem, filed a complaint to compel support. The
district court ordered the father to execute an IRS release for his income tax returns of the
previous three years, and awarded $500 per month temporary support. The father refused
to sign the IRS release, and the child filed an application for an order to show cause. After
a hearing on the order to show cause, the district court reversed itself. The district court
concluded that child support award could only be adjusted beyond the $500 per month
maximum provided in NRS 125B.070(2) only on a showing that the needs of a particular
child are not met by that amount. The district court then concluded that because the father’s
financial condition was not relevant to the child’s needs, there was no reason to allow
discovery. The Court then made the $500 per month child support award permanent.

The Supreme Court reversed. The Court concluded that district court incorrectly
assumed that support beyond $500 of NRS 125B.070(2) could only be awarded on showing
that needs of a particular child are not met by that sum. The Court quoted from Herz v.
Gabler-Herz, 107 Nev. 117, 118, 808 P.2d 1, 1 (1991), “[t]here was and is nothing in the
applicable statutes to preclude the district court from awarding an additional amount of child
support based on some factor other than increased need.” The father’s income was expressly
ruled “relevant” to support; argument to contrary was “completely untenable.” The Court
concluded that among the factors which the district court must consider when deviating from
the formula is “[t]he relative income of both parents,” citing to NRS 125B.080(9)(1).
Because of'that, the Court held that denying the daughter discovery and a hearing, the district
court erred.

Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998)

The district court ordered the father to pay support of $1,800 per month and to pay
educational costs including tuition. The Supreme Court affirmed. The Court noted that a
district court has limited discretion to deviate from child support guidelines citing to
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Anastassatos v. Anastassatos, 112 Nev. 317, 320, 913 P.2d 652, 654 (1996). The Court
also noted that any deviation from the formula set forth must be based upon the facts set out
in NRS 125.080(9). The Court further noted that “[g]reater weight . . . must be given to the
standard of living and circumstances of each parent, their earning capacities and the ‘relative
financial means of parents’ than to any of the other factors,” citing to Barbagallo v.
Barbagallo, 105 Nev. 546,551,779 P.2d 532,536 (1989). The Court also approvingly cited
to Herz v. Gabler-Herz, 107 Nev. 117, 808 P.2d 1 (1991), where the district court found
that the father had vastly greater wealth than the mother and noted that the district court did
not abuse its discretion in ordering an upward departure from the statutory formula based on
a factor other than increased need.

The Court here noted that the district court based its order to increase child support
upon the vast difference in the parties’ financial resources and the increased expenses of a
teenager. The Court stated that “[c]hild support is not calculated as a supplement to the
presumably inadequate means of the custodial parent. NRS 125B.070 specifies a parent’s
duty of child support according to the parent’s means rather than according to the child’s
needs. Although the ultimate policy objective may be the welfare of the child, the legislative
scheme implements this policy by focusing the court’s attention upon a parent’s statutory
duty to provide a fixed percentage of his income as support” citing to Lewis v. Hicks, 108
Nev. 1107, 1113, 843 P.2d 828, 832 (1992) 1d. at 580. The Court held that the district court
properly considered the father’s financial circumstances in departing from the statutory child
support formula.

CHILD SUPPORT., felony non-support

Epp v. State, 107 Nev. 510, 814 P.2d 1011 (1991)

Felony willful neglect or refusal to support minor children under NRS 201.020 was
affirmed. The divorce was in California, with the father being ordered to pay support. The
father chose prison over work time to pay arrearages. The father set forth a defense of
inability via claim of having made too little money during past five years was rebuffed by
court on basis that he was physically able to work during that period and in fact did so on
various occasions.

The Supreme Court noted the elements involved. The elements were parentage, that
the defendant had a legal child support obligation, that the defendant knew of obligation, and
that defendant willfully failed to support the child. The Court noted that NRS 201.070
allowed proof of willfulness by showing neglect or refusal to provide support, and implied
lack of just cause, excuse or justification. While the law did not contemplate punishing a
person for not doing that which he cannot do, the burden was on the father to show excuse
or justification, and testimony that he lived “hand to mouth” was insufficient to do so. The
Court held that per NRS 194.020, it was no defense that the father was outside of Nevada
during period in question, since his inaction constituted a criminal act here; six year sentence
plus restitution was upheld.

Sanders v. State, 119 Nev. 135, 67 P.3d 203 (2003)

In June 1998, the father was ordered to pay $510 per month in support. The district
court also reduced $9,475 in arrears to judgment. In April 2001, the State charged the father
with felony nonsupport under NRS 201.020 after he failed to make any support payments as
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ordered. The father asserted an affirmative defense under NRS 201.051, claiming that he
was unable to pay support because he could not secure sufficient employment while
incarcerated because he was incarcerated for 21 of the 33 months he was ordered to pay
support and therefore was unable to pay support. However, while not incarcerated, the father
failed to pay support as well. The father also argued that his arrears did not exceed the
$10,000 threshold set out in NRS 201.020, and thus, he was not guilty of felony nonsupport.
The jury found the father guilty of felony nonsupport. The district court sentenced the father
to imprisonment in the Nevada State Prison for a maximum of 36 months with a minimum
parole eligibility of 12 months, but suspended the sentence and placed him on probation for
3 years.

The father contested the constitutionality of the statute. The Supreme Court affirmed.
The Court noted that the constitutionality of statutes were reviewed de novo with the burden
being on the challenger to make a clear showing of the unconstitutionality of a statute. The
Court further noted that an appellant must prove that the statute is “so imprecise, and
vagueness so permeates its text, that persons of ordinary intelligence cannot understand what
conduct is prohibited, and the enactment authorizes or encourages arbitrary and
discriminatory enforcement.” Id. at 325. The Court concluded that a person of ordinary
intelligence could easily understand what constitutes “without good cause,” concerning the
father’s failure to pay child support as the phrase is well understood. Moreover, because
NRS 201.051 was an affirmative defense statute, it did not encourage arbitrary or
discriminatory enforcement. Id. at 325. Asto NRS 201.020, the Court concluded that the
plain language of the statute is clear and held that any arrearages reduced to judgment were
properly included in the calculation of the $10,000 threshold set forth in the statute because
arrearages originate from and are “directly and exclusively correlative to the court-ordered
obligation to pay support.” Id. at 325.

CHILD SUPPORT., handicapped child

Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991)

The parties had two children. One of the children had cerebral palsy and was mildly
retarded. The parties entered into a settlement agreement concerning the children’s custody
and support. The mother then moved to modify requesting an increase and that the support
amount constituted 25 percent of the father’s gross monthly income and should include all
overtime pay. The district court held that the handicapped child’s support until such time as
she completed her high school education and the parents would use their best efforts to see
that the child was self-supporting.

The Supreme Court reversed. The Court advised that NRS 125B.110 indicated that
there was a strong public policy that handicapped children should be support until they are
no longer handicapped or become self-supporting. The Court further indicated that the
statute indicated a strong public policy that could not be vitiated by stipulation or agreement
of the parties. A stipulation to the contrary was of no effect and did not bind the parties. The
Court held that to the extent the stipulation and order were inconsistent with NRS 125B.110,
they are of no effect and did not bind the parties. The matter was remanded for findings
consistent with NRS 125B.110.
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CHILD SUPPORT., joint physical custody

Wright v. Osborn, 114 Nev. 1367, 970 P.2d 1071 (1998)

The parents received joint physical custody. The Court held that for joint physical
custody arrangements, child support should be calculated as follows: calculate the
appropriate percentage of gross income for each parent, subtract the difference between the
two and require the parent with the higher income to pay the parent with the lower that
difference.

Wesley v. Foster, 119 Nev. 110, 65 P.3d 251 (2003)

The parents received joint physical custody. The Court concluded the Wright v.
Osborn, 114 Nev. 1367, 970 P.2d 1071 (1998) offset should take place before, not after,
application of the cap. The Court concluded that such a holding supported, “the general
philosophy of NRS 125B.070” which is to make sure adequate monthly support is paid to
children.” Id. at 113.

CHILD SUPPORT., jurisdiction

Ramacciotti v. Ramacciotti, 106 Nev. 529, 795 P.2d 988 (1990)

The parties had two children. The mother received primary custody and the father
was ordered to pay support of $250 per month, per child until each child reached the age of
18, was married, or was otherwise earlier emancipated. After the order was entered, NRS
125.510 was amended to extend child support obligations until a child completes high school
or reaches the age of 19 and became effective on July 1, 1985. In October 1987, the mother
filed a motion to modify the child support obligation to both children. On November 1, the
oldest child turned 18. In March 1989, the district court found that it did not have
jurisdiction to modify the support provisions for the eldest child because the motion was filed
after the father had formally discharged his support obligation. The district court also found
that NRS 125.510(6) operated prospectively only and could not be applied to the eldest child.
The district court further determined that pursuant to NRS 125.510(6), the father’s support
obligation to the youngest child was extended until she graduated from high school.

The Supreme Court reversed. The Court held the district court had jurisdiction to
modify child support as long as the motion was filed prior to the child turning 18, even
though the matter was heard after the child turned 18 as statute had recently been changed
requiring parents to support children until they graduated from highschool or turned 19. The
district court erred by determining that it did not have jurisdiction. Id. at 532-33.

CHILD SUPPORT., life insurance

Bailey v. Bailey, 86 Nev. 483,471 P.2d 220 (1970)

The mother was awarded custody of their two children. The father was ordered to
pay support of $50 per month for each child. The father paid that support through September
1968, when he died. The mother filed a claim against the estate for $3,850, the amount
claimed to be due for support under the decree from the father’s death until the children
reached majority. The district court dismissed the action holding that it appeared the mother
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had adequate protection under the probate laws under request for family allowances on
distribution of the estate upon closing.

The Court held that NRS 125.140 (no longer in existence) permitted a court granting
a divorce, in the exercise of its sound discretion, to order that child support payments bind
the father’s estate. The Court further held that decree is to be held to impose upon the father
a greater duty of child support than that required by the common law, the decree must
specifically state that such obligation is to survive the death of the obligor. Id. at487. The
Court noted that a district court could have required the father to maintain or purchase life
insurance upon his life, with the children as beneficiaries, or require that a trust be set up for
the benefit of the children citing to NRS 125.140.

CHILD SUPPORT, modification while in contempt

Lamb v. Lamb, 83 Nev. 425, 433 P.2d 265 (1967)

The parties entered into a property settlement agreement whereby the father promised
to make $200 per month child support payments. The property settlement agreement was
adopted by the court and incorporated as a part of the judgment and decree. The father failed
to make timely payments. The father was later held in contempt for that failure. The father
then made arrangements for making current payments and paying the arrears. The district
court then purged the contempt. The father went into contempt again and another order to
show cause was issued. The father filed an affidavit setting forth his debts, and his financial
difficulties. The father also filed a motion to modify the judgment and decree of divorce
asking for a reduction in child support payments. The court refused to modify the payments.

The Supreme Court affirmed. The Court found that pursuant to NRS 125.140(2)2
there was a proper exercise of the district court’s discretionary powers in denying the the
father’s motion to modify citing to Goodman v. Goodman, 68 Nev. 484, 236 P.2d 305
(1951); Schmutzer v. Schmutzer, 76 Nev. 123, 350 P.2d 142 (1960); Adler v. Adler, 80
Nev. 364, 394 P.2d 350 (1964); Edwards v. Edwards, 82 Nev. 392, 419 P.2d 637 (1966).
Id. at 428-29. The Court also quoted MacDonald v. Superior Court in and for San Mateo
County, 104 P.2d 1071 (Cal.App. 1940) wherein that court stated “[n]o party to an action
can with right or reason, ask the aid and assistance of a court in hearing his demands while
he stands in an attitude of contempt to the court’s legal orders and processes.”

CHILD SUPPORT., multiple children from different relationships

Hoover v. Hoover, 106 Nev. 388, 793 P.2d 1329 (1990)

The father had four children; two by one relationship, two by another. The first wife
requested the district court to award her child support for her two children in accordance with
the child support formula. The district court awarded the first wife 25 percent provided in
NRS 125B.070. The father had requested the court apply the formula percentage for four
children, which was 31 percent, and divide that by four to get his support.

The Supreme Court rejected the father’s contention, noting that there was no
legislative authority for making this kind of calculation. The Court noted that when a
custodial parent seeks support for a certain number of children in his or her custody, the
statute clearly states what percentage of gross monthly income must be paid. The Court
further noted that the district courts have the power to make equitable adjustments based on
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a number of factors, including the “responsibility of the parents for the support of others” as
set out in NRS 125B.080(9)(e).

CHILD SUPPORT., overtime: impact on modification

Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991)

The parties had two children. The parties entered into a settlement agreement
concerning the children’s custody and care. The mother then moved to modify requesting
an increase and that the support amount constitute 25 percent of the father’s gross monthly
income and should include all overtime pay. The district court found that the mother’s loss
of a roommate constituted a substantial change of circumstances warranting modification.
The district court also took into consideration the father remarried and had two other children
from the marriage to support. The district court reduced the father’s obligation to $600 per
month until the eldest aged out, and then ordered the support would be reduced to $300 per
month for the other child. The district court found the father’s overtime to be unpredictable
and did not take into consideration overtime wages. The mother appealed claiming the
district court failed to comply with statutory and case law requirements because it deviated
from the statutory formula.

The Supreme Court held that overtime should be included as income, if it is
substantial and can be determined accurately. Id. at 841. The Court remanded for the
district court to reconsider its finding that the father’s overtime should not be considered in
determining gross monthly income.

CHILD SUPPORT., reducing arrears to judgment

Folks v. Folks, 77 Nev. 45, 359 P.2d 92 (1961)

The wife filed for divorce. The husband made no appearance because at the time of
service he was a member of the armed services stationed in California, and was later
transferred to Japan. The district court ordered the husband to pay support of $100 a month
for the two minor children. The husband later filed a motion to modify the decree by
terminating alimony. The wife had an order to show cause issued on why the husband
should not be held in contempt for failing to pay $3,663 in alimony, and why judgment
should not be entered against him. The husband’s motion to terminate alimony was granted,
the husband was purged of contempt. The wife’s request for entry of judgment was denied.

The Supreme Court noted that NRS 125.180 gave the court discretionary power to
make an order directing the entry of judgment for the amount of arrears resulting from the
husband’s default in the payment of money ordered to be paid in an action for divorce. The
Court affirmed and approved the district court’s exercise of discretion not to enter judgment
where the movant would not have benefitted by an uncollectible judgment and the obligor
would have been prejudiced in the eyes of his military superiors.

Chesler v. Chesler, 87 Nev. 335, 486 P.2d 1198 (1971)

The district court reduced the father’s child support obligations from $25 per week
to $17 per month, ordered the father to pay $25 monthly toward the child support arrears and
that the reasonable rights of visitation originally granted in the divorce decree should include
four weekends each year at Las Vegas, as well as two weeks during the summer and

Rev. 7/6/2005 '84'



“alternating Christmas and Easter holidays” in Minnesota, with the father to pay all costs of
exercising these privileges. The mother appealed, among other issues, the monthly amount
the father had to pay back.

The Supreme Court affirmed as to the monthly payment toward the arrears, noting
that it did not understand that the district court’s orders limited her rights in any way, and
because that they did not perceive how she was harmed by that portion of the district court’s
order.

Reed v. Reed, 88 Nev. 329, 497 P.2d 896 (1972)

The property settlement and custody agreement provided that the father was to pay
child support of $75 per week. The father failed to make the payments and the mother filed
a motion to recover the arrears and attorney’s fees. The district court ordered judgment for
the sum of $11,303.75, to be enforced at a rate not exceeding $50 per month. Without filing
a transcript of the hearing or a narrative statement of the testimony the wife requested the
Court to reverse the district court’s order and remand the matter with instructions to enter
judgment for the full amount originally requested plus interest, payable immediately, and for
attorney’s fees and costs.

The Supreme Court rejected the wife’s request. The Court noted that the district
court has discretionary power to make an order directing entry of judgment for arrears
resulting from failure to pay payment of child support citing to NRS 125.180, and Folks v.
Folks, 77 Nev. 45,359 P.2d 92 (1961). The Court concluded since no transcript was filed
it had to assume that the evidence supported the district court’s conclusion as to the amount
of'the arrears, citing to Meakin v. Meakin, 88 Nev. 25,492 P.2d 1304 (1972), and Leeming
v. Leeming, 87 Nev. 530, 490 P.2d 342 (1971). The Court affirmed previous holdings that
the district court had discretion to enter judgment for all or none of the arrears and could
have ordered the liquidation of any judgment for arrears in any manner the district court
deemed proper under the circumstances citing to NRS 125.180, Folks v. Folks, 77 Nev. 45,
359 P.2d 92 (1961) and Chesler v. Chesler, 87 Nev. 335, 486 P.2d 1198 (1971).

Libro v. Walls, 103 Nev. 540, 746 P.2d 632 (1987)

The parties had a child and the wife filed for divorce. The husband allowed default
to be entered against him and was ordered to pay child support. The husband then found out
he was not the father. The wife sought to reduce the child support arrears to judgment. The
district court ruled that the husband could not raise non-paternity as a defense.

The Supreme Court reversed. The Court noted that entry of judgment for support
arrears under NRS 125.180 was discretionary with the court and a court may enter judgment
for all or none of the delinquent payments citing to Reed v. Reed, 88 Nev. 329, 331, 497
P.2d 896, 897 (1972) and Folks v. Folks, 77 Nev. 45,47,359 P.2d 92, 93 (1961). The Court
saw the issue as whether the district court abused its discretion by entering judgment on the
arrears. Because the wife’s omission prevented the husband from having a fair opportunity
to litigate paternity in the divorce proceedings, the decree was thereby open to attack by an
independent action in equity on the grounds of extrinsic fraud. The Court concluded under
these particular facts, the district court abused its discretion in directing entry of judgment.
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Westgate v. Westgate, 110 Nev. 1377, 887 P.2d 737 (1994)

The mother was awarded primary custody and the father was ordered to pay support
of $200 per month. For employment reasons, the mother moved from Las Vegas to
Memphis. The father then stopped paying. The district court cut the father’s support
obligation in half to penalize the mother for violating his visitation rights. The mother later
moved increase support under the newly enacted NRS 125B.070. The referee recommended
and the mother eventually received an increase. The father did not oppose the
recommendations and the district court ordered an increase in support. When the mother
attempted to reduce arrears to judgment, the father protested, claiming he did not receive an
opportunity to object. The family court reviewed the issue of child support and refused to
modify the district court’s orders. The family court calculated arrears based upon a $200 per
month figure until the time that the district court ordered support cut in half, and then $100
per month afterwards.

The Supreme Court reversed, concluding that the best interest of the child could not
be served by refusing to reduce arrears to judgment as a form of punishment for not allowing
visitation. The district court was required to consider the child’s best interest and any other
equitable factors consistent with the State child support guidelines in determining what
amount of support arrears should be reduced to judgment. The Court stated, “Noble,
Melahn and other cases predating adoption of the Nevada child support guidelines are
hereby overruled to the extent that they can be read to support a contrary position.” Id. at
1381.

CHILD SUPPORT., retroactive child support prohibited

Khaldy v. Khaldy, 111 Nev. 374, 892 P.2d 584 (1995)

The mother was initially awarded custody. The father was ordered to pay $200 per
month in support and paid on time. The mother later voluntarily relinquished custody to the
father. The father then filed a motion to formalize the de facto change of custody. The father
was awarded custody, but the mother was only required to pay $200 per month in support
even though under the formula she should have been paying $395 per month. The district
court additionally ordered that the mother’s support obligation would not begin for one year
from the time of the order because the father had not voluntarily increased his support
payments while the mother had custody.

The Supreme Court reversed. The Court began by noting that Nevada clearly
prohibited retroactive modification of a support order, citing to Day v. Day, 82 Nev. 317,
320-321, 417 P.2d 914, 916 (1966) (“payments once accrued for either alimony or support
of children become vested rights and cannot thereafter be modified or voided.”). While it
is unclear from the opinion, it appears the district court mathematically calculated the
increased support the father would have paid if he had paid at the formula rate and gave that
to the mother as an offset against her prospective child support obligation. The Court noted
the mere fact that a child support obligor made regular payments of the amount ordered by
the court showed a sense of responsibility and good faith which was unfortunately lacking
in many noncustodial parents. It was pointed out that the father had been complying with
a valid court order. The mother’s remedy for (the father’s) alleged underpayment would
have been to move for modification of the support order, based on changed circumstances
(i.e., the father’s increased income) or based on the periodic review provided by statute. Id.
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at 377-78. The Court held that Nevada clearly required that child support awards must
conform to the statutory guidelines and that Nevada also prohibited the retroactive
modification of a support obligation. Id. at 378.

CHILD SUPPORT., retroactive modification

Day v. Day, 82 Nev. 317,417 P.2d 914 (1966)

The decree approved an agreement between the parties which was held merged in the
decree. The wife sought a money judgment against the husband for arrears. The district
court awarded the wife judgment against the husband for $12,535.17. The district court
limited interest at the statutory rate on the various sums totaling $12,535.17 to a time
commencing January 1, 1960, from which she appeals. The husband contended he was
entitled to a credit of $1,972 paid directly to a son while attending college and prior to his
21st birthday; a credit of $1,562 representing tuition and living expenses paid directly to the
son while attending college after reaching 21 years. The husband also contended there
should have been no longer required to make payments to the wife for their daughter after
her marriage. The agreement, merged into the decree, however, provided that payments to
be alimony. The agreement did not expressly provide for reduction in the alimony payments
in the event one of the children married.

The Supreme Court affirmed. The Court held that payments once accrued for either
alimony or support of children become vested rights and cannot thereafter be modified or
voided. Id. at 320-21. The Court also held that same authority controlled the payments
made by the father to his son, for which he was now claiming credit.

Norris v. Norris, 93 Nev. 65, 560 P.2d 149 (1977)

The decree required the father to pay child support until the child reached the age of
majority or otherwise emancipated. After the decree was filed, the legislature reduced the
age of majority from 21 to 18 for men. After the child had turned 18, the mother filed a
motion to modify. The Court held that a child’s right to support did not vest until the time
for each payment had accrued. Payments which had not accrued were subject to
modification by the court or termination by subsequent legislative agreement. The Court
affirmed the father’s termination of support payments when the son turned 18.

Hildahl v. Hildahl, 95 Nev. 657, 601 P.2d 58, 61 (1979)

The mother received primary custody of the three children. In June 1977, one of the
parties’ children moved into the father’s home. In response, the father reduced the support
payments by $250 per month for the months of June and July, and $474.50 from the payment
August payment. In August 1977, the mother filed a motion for judgment for arrearages,
requesting a judgment for the amounts withheld from the June and July payments. At the
hearing, the father testified that he had in fact reduced the payments for June, July, and
August. The father argued that he should be entitled to an “equitable setoff” of the amounts
he actually expended on his son while he was living with him. The district court entered
judgment for the arrears and held the father in contempt for reducing the payments.

The Supreme Court affirmed. The Court cited to Day v. Day, 82 Nev. 317, 320-21,
417 P.2d 914, 916 (1966) for the rule that “payments once accrued for either alimony or
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support of children become vested rights and cannot thereafter be modified or voided.” The
Court also cited to Norris v. Norris, 93 Nev. 65, 560 P.2d 149 (1977) for the same rule.

Ramacciotti v. Ramacciotti, 106 Nev. 529, 795 P.2d 988 (1990)

The parties had two children. The mother received primary custody and the father
was ordered to pay support fo $250 per month, per child until each child reached the age of
18, was married, or was otherwise earlier emancipated. After the order was entered, NRS
125.510 was amended to extend child support obligations until a child completed high school
or reached the age of 19. The statute became effective on July 1, 1985. In October 1987, the
mother filed a motion to modify the child support obligation for both children. On
November 1, the oldest child turned 18. In March 1989, the district court found that it did
not have jurisdiction to modify the support provisions for the eldest child because the motion
was filed after the father had formally discharged his support obligation. The district court
also found that NRS 125.510(6) operated prospectively only and could not be applied to the
eldest child. The district court further determined that pursuant to NRS 125.510(6), the
father’s support obligation to the youngest child was extended until she graduated from high
school.

The Court first concluded that Norris was inapplicable to the case because, in Norris,
the motion to modify was filed after the parties’ child turned 18. Because NRS 125.510 was
amended after Norris to allow for child support to continue until a child either completed
high school or turned 19, the district court erred by ruling that it lacked jurisdiction to modify
the support obligation. The Court also distinguished the case from Day v. Day, 82 Nev. 317,
417 P.2d 914 (1966) concerning retroactive modification of a child support obligation. The
Court held that it was not retroactive modification of child support to go back to the date of
the filing of the motion for modification. The Court stated that “. . . the court may make the
modification effective either as of the time of filing the petition or as of the date of the decree
of modification, or as a time in between, but it may not modify the decree retroactively.” Id.
at 532.

Mason v. Cuisenaire, 122 Nev. Adv. Op. No. 6 (February 9, 2006)

The parties were married 11 years. The husband sought a divorce in North Carolina,
which was granted September 1999. The decree stated that “there are no pending claims for
post-separation support, alimony, or equitable distribution.” The husband was then stationed
at Nellis Air Force base in Las Vegas and the mother returned to Belgium. In February 2002,
the mother moved the district court for post-decree child support, alimony, division of assets,
and attorney fees. The mother sought child support arrears from the date of the North
Carolina judgment’s entry to the date her motion was filed. She also sought the equitable
division of the parties’ marital estate as it existed at the time of the divorce. The district
court determined that Nevada was the proper venue for child support determination. The
district court further determined that the North Carolina court never addressed child support
and that, under NRS 125B.030, the district court could award up to four years of past
support. The court also found that some omitted assets were not adjudicated in North
Carolina, including the father’s military retirement benefits, the proceeds from the sale of a
marital home in Louisiana, marital personal property, and a survivors benefit plan from the
military. The district court concluded that the mother was entitled to a portion of the
father’s military retirement benefits and set the father’s future child support payments at $500
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per month. The district court awarded the mother $300 per month in child support arrears
from October 1999, the month after the North Carolina decree was entered, to February 2002
and $500 per month from March 2002 to July 2002, plus statutory penalties and interest. The
award of child support arrears totaled $10,678.69, and a wage withholding was approved in
order to collect the arrears. The district court set an evidentiary hearing with respect to the
allocation of debts or assets of the marital estate and denied the mother’s request for
alimony. The father appealed before the evidentiary hearing was held.

The Supreme Court affirmed in part and reversed in part. The Court concluded that
the district court abused its discretion in applying NRS 125B.030 because the statute was
inapplicable to the parties. The Court further concluded that “separated,” as used in NRS
125B.030, did not include parties who had previously been adjudicated as divorced but
attempt to recover child support for a period after their divorce became final. The Court did
concluded thought that an award of retroactive child support was proper because the North
Carolina decree is entitled to full faith and credit. The Court also concluded that a divorce
judgment that did not include an amount for child support did not constitute a support order.
The Court concluded that the district court did not err in affording the North Carolina divorce
judgment full faith and credit and that a retroactive award of child support is proper from the
date of the North Carolina decree. The Court held that an award of child support arrearages
under NRS 125B.030 was not proper, and reversed the district court’s order pertaining to
child support arrears. The Court remanded to determine the appropriate amount of child
support arrears, applying North Carolina child support guidelines.

CHILD SUPPORT, standing and third party beneficiary

Morelli v. Morelli, 102 Nev. 326, 720 P.2d 704 (1986)

The husband and wife entered into a settlement agreement. The settlement agreement
was later ratified, approved, and incorporated as part of the decree of divorce. The
agreement provided that the husband would pay alimony until 1982. The alimony payment
included funds for child support. The agreement also provided that in the event of the wife’s
death or remarriage, the husband would remain obligated to pay support of $475 per month
per child. The agreement required the husband to pay child support for each who attended
college until the age of 22 and maintain a C average. The agreement also required the
husband to pay costs of tuition for college for the child as the parties may reasonably agree
until the age of 22 and maintain a C average. The wife died about two years later. The
daughter brought suit. The district court found that the father was responsible for tuition, but
not responsible for child support arrears.

The Supreme Court reversed. The Court noted that it was clear that the daughter was
the intended third party beneficiary. The Court further noted that normally the custodial
parent is the one who would have to bring the action, but special circumstances could arise
that gave a child standing. Those circumstances could include death or disability, or the
refusal of a parent to seek enforcement. Because the mother had died, the Court concluded
the daughter had standing. The Court held that the father was responsible for child support
arrears and tuition.
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CHILD SUPPORT, statute of limitations for arrears

McKellar v. McKellar, 110 Nev. 200, 871 P.2d 296 (1994)

The case dealt with NRS 125B.050 repealing the six year statute of limitations
regarding collection of child support arrears applying prospectively, not retroactively. The
parties were divorced August 27, 1974. The father was ordered to pay support of $300 per
month for the parties’ child and was ordered to pay medical and educational expenses. In
July 1977, the father stopped making support payments and in May 1991, the mother filed
an action to collect arrears going back to 1977. The referee found that the mother did not
waive her right to collect arrears and awarded her child support arrears with pre-judgment
and post-judgment interest, medical and schooling expenses with post-judgment interest and
attorney’s fees. The district court upheld the referee’s decision and awarded the mother
$122,521.

As to the father’s claim of waiver, the Court noted that to establish a valid waiver of
the right to collect arrears in child support per Parkinson v. Parkinson, 106 Nev. 481, 796
P.2d 229 (1990), the party asserting the defense must show that there has been an intentional
relinquishment of a known right. Also, while a waiver may be the subject of an express
agreement, it may also be implied from conduct which evidences an intention to waive a
right, or by conduct which is inconsistent with any other intention than to waive a right. The
Court further noted that whether there has been a waiver is a question for the trier of fact and
that the amount of time elapsed is one factor in determining whether an implied waiver
exists. The Court found that the mother consistently requested the father to make child
support payments throughout the years. In 1983, the mother offered to forgive the arrears
if the father would permit the stepfather to adopt the child; the father declined that offer. On
that basis, no waiver was found. As to the district going back to 1977 to calculate arrears,
the Court found error. The Court noted that here is a general presumption in favor of
prospective application unless the legislature clearly manifests a contrary intent or unless the
intent of the legislature cannot otherwise be satisfied. The Court held that amendment to
NRS 125B.050, which eliminated the statute of limitations in actions to collect child support
arrears did not apply retroactively.

Washington v. Bagley, 114 Nev. 788, 963 P.2d 498 (1998)

This was a case involving the interpretation of NRS 125B.050(3). The noncustodial
parents were subject to child support obligations pursuant to orders entered prior to July 1,
1987. In late 1994, the Washoe County District Attorney’s Office began notifying the
noncustodial parents of its intent to enforce their support obligations on behalf of the
custodial parents. A URESA master determined that pursuant to McKellar v. McKellar,
110 Nev. 200, 871 P.2d 296 (1994), each appellant was barred from recovering child support
payments that had accrued more than six years prior to the commencement of each action.
The district court determined that the masters correctly interpreted McKellar, and affirmed.

The Supreme Court reversed. The Court noted that prior to July 1987, actions to
recover child support arrears were subject to a six-year period of limitation pursuant to NRS
11.190(1)(a). The Court further noted that where a child support obligation was payable in
installments, the six-year period of limitation began to run against each installment as it
became due citing to Gibbs v. Giles, 96 Nev. 243, 607 P.2d 118 (1980), and Bongiovi v.
Bongiovi, 94 Nev. 321, 579 P.2d 1246 (1978). The Court further noted that the legislature
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eliminated the period of limitation with the addition of subsection 3 to NRS 125B.050
(formerly NRS 126.263). The Court held that “[a]lthough the statute of limitations began
to run for child support payments that came due from July 1, 1981, onward, the period of
limitation never expired because on July 1, 1987, the period of limitation was abolished.
Therefore, recovery of payments that accrued in that period is not barred by any statute of
limitations.” Id. at 792.

CHILD SUPPORT., stepparent income

Lewis v. Hicks, 108 Nev. 1107, 843 P.2d 828 (1992)

The mother requested a child support increase. The referee considered income of
noncustodian’s spouse. The Supreme Court reversed stating, “[t]he statutory scheme does
not authorize consideration of spousal income. In fact, the Nevada Legislature rejected a
proposal to include spousal income. . . . A trial judge might properly consider spousal
contributions where they have a significant impact on recognized statutory factors, such as
the parents’ standards of living or their relative financial means. However, Nevada law does
not authorize using spousal income directly.” Id. at 1112.

Rodgers v. Rodgers, 110 Nev. 1370, 887 P.2d 269 (1994)

The father moved to increase child support. A domestic relations referee
recommended imputing half of the mother’s new spouse’s net income to the mother, and
basing support thereon. The mother objected; the district court reversed the referee’s
findings and recommendation without explanation. The father appealed.

The Supreme Court rejected the father’s contention. The Court held that gross
monthly income as used in NRS 125B.070 is limited to a parent’s income and does not
include a parent’s community property interest in new spouse’s earnings. The statutory
definition of “gross monthly income” did not include a parent’s community property interest
in a new spouse’s earnings. Id. at 1373-74. The Court went on to note that under NRS
125B.080, the lower courts can, upon making appropriate findings of fact, deviate from the
statutory schedule, and noted that NRS 125B.080(9)(1) listed “the relative income of both
parents” as a factor. The district court erred in failing to make specific findings, so the case
was reversed and remanded for such findings.

CHILD SUPPORT, termination of parental rights

State ex rel. Welfare Divorce. v. Vine, 99 Nev. 278, 662 P.2d 295 (1983)

The parties were divorced August 1974. The mother was awarded custody of the
parties’ daughter and the father was ordered to pay support of $50 per month. In July 1975,
the district court issued an order terminating all parental rights of the father on the basis of
the father’s complete failure to provide support or attention. The father entered an
appearance in the divorce and parental rights termination proceedings, but did not contest the
actions. In 1981, the State filed an action against the father under the Revised Uniform
Reciprocal Enforcement of Support Act, seeking both reimbursement for past welfare
assistance payments and future support. The district court dismissed the State’s petition.
The Supreme Court affirmed. The Court held that parental rights to included both parental
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rights and parental obligations, and that upon the father rights being terminated, his
obligation to pay support terminated as well.

CHILD SUPPORT, willful underemployment

Rosenbaum v. Rosenbaum, 86 Nev. 550, 471 P.2d 254 (1970)

The husband quit a well paying job, moved to Nevada, took a lesser paying job, and
filed for divorce. The wife appeared and contested the grounds. The district court refused
to admit or consider evidence concerning the husband’s previous income and income earning
ability or what other jobs might be available viewing such testimony as speculative and
irrelevant.

The Supreme Court reversed. The Court held a district court should be allowed, but
not required, in fixing the amount of alimony or child support to consider that the obligor
could earn in good faith if he or she so desired. The Court noted that the key to the rule was
the good faith of the obligor. If the obligor intentionally holds a job below his or her
reasonable capacities, the lower court should take that into consideration. If income is
reduced due to circumstances outside of the obligor’s control, then the award should be in
keeping with ability to pay.

Minnear v. Minnear, 107 Nev. 495, 814 P.2d 85 (1991)

The mother sought to increase child support and extend it past the age a majority as
she presented medical testimony that the parties’ eldest daughter was handicapped and
unable to support herself. The father, a board certified physician, disputed the severity of his
daughter’s illness. The father also filed an Affidavit of Financial Condition stating that his
monthly income did not exceed $1,200 per month. The father and his current wife owned
numerous rental properties as community property. The father claimed, after deducting
mortgage payments and operating expenses, a net income of only $18.31 per month on the
properties. The referee, in addition to other findings, found that the father was willfully
underemployed and, pursuant to NRS 125B.080(8), recommended that his support obligation
be increased to $500 per month per child. The district court accepted the referee’s
recommendation in its entirety.

The Supreme Court affirmed. The Court held and stated “[w]hile we believe that
deliberate avoidance may be inferred from the record in this case, we are mindful that NRS
125B.080(8) requires an additional finding that a parent’s willful underemployment be ‘for
the purpose of avoiding an obligation for support of a child. . . . We now hold that,
henceforth, where evidence of willful under-employment preponderates, a presumption will
arise that such underemployment is for the purpose of avoiding support. Once this
presumption arises, the burden of proving willful underemployment for reasons other than
avoidance of a support obligation will shift to the supporting parent.” Id. at 498.

CHILD SUPPORT., visitation

Chesler v. Chesler, 87 Nev. 335, 486 P.2d 1198 (1971)

The district court reduced the father’s child support obligations from $25 per week
to $17 per month, ordered the father to pay $25 monthly toward arrears and that the
reasonable rights of visitation originally granted in the decree of divorce should include four
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weekends each year at Las Vegas, as well as two weeks during the summer and “alternating
Christmas and Easter holidays” in Minnesota, with the father to pay all costs of exercising
these privileges.

The Supreme Court reversed as to the visitation. The Court held that the father
should not be allowed to transport the children away from Las Vegas until he was current in
all child support obligations. The rationale was that he would be permitted to expend money
for his own purposes that should be properly channeled to the support of his children.

Prins v. Prins, 88 Nev. 261, 496 P.2d 165 (1972)

The noncustodial parent was required to make $50 per month support payments, and
was given reasonable rights of visitation. The custodial parent filed a motion to modify the
decree to terminate the noncustodial parent’s visitation rights for nonpayment of support, and
for judgment for the arrearage in the support payments. The noncustodial parent responded
by filing a countermotion seeking to have the custodial parent held in contempt for failing
to give visitation. The district court reduced the arrears to judgment and provided that rights
of visitation should not commence until the father had paid the arrears and was current in all
his support obligations.

The Supreme Court affirmed a district court’s decision to restrict the father’s ability
to visit the child upon payment of all child support and being current in all continuing
payments. The decision is somewhat limited because the appellant father did not provide a
transcript from the lower court proceedings. Absent a transcript, the Court will presume that
the evidence warranted the limitations and that they were reasonable in light of the factual
circumstances presented to the court.

COMMUNITY PROPERTY, acquired

Los Angeles & Salt Lake R.R. Co., v. Umbaugh, 61 Nev. 214,123 P.2d 224 (1942)
The word “acquired” embraces wages, salaries, earnings, or other property acquired
through the toil or talent or other productive faculty of either spouse.

COMMUNITY PROPERTY, apportionment of business started prior to marriage

Johnson v. Johnson, 89 Nev. 244, 510 P.2d 265 (1973)

Prior to the marriage, the husband acquired two A & W restaurants. The businesses
were incorporated and all of the assets for the restaurants were transferred into it.
Subsequent to the marriage, they obtained two more drive ins which was done primarily with
the cash flow from the two premarital restaurants. The opinion included few other facts.

The Court departed from the “all or nothing” rule set out in Lake v. Bender, 18 Nev.
361,4 P. 711 (1894). The Court held that the increase in the value of separate property
during the marriage should be apportioned between the separate property of the owner and
the community property of the spouses. Profit or increase in value of property may result
either from the capital investment itself, or from the labor, skill and industry of one or both
spouses or from both the investment of separate property and the labor and skill of the
parties. Where both factors contribute to the increase in the value of a business, that increase
should be apportioned between separate property and community property.
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The Court indicated that there were two approaches to allocating community and
separate property. The first approach was Pereira v. Pereira, 103 P. 488 (Cal. 1909)
wherein the court is to allocate to separate property a reasonable rate of return on the original
capital investment. Any increase above the amount arrived at in this fashion is to be
allocated to community property. The second approach was Van Camp v. Van Camp, 199
P. 885 (Cal.App. 1921) wherein the court was to deduct from the total income or increase
in value, the amount of reasonable compensation received by the owner of the property for
his services rendered. That amount is said to have represented the community interest. The
balance is all allocated to separate property. The Court held that district courts were not
bound by either the Pereira or the Van Camp approach, but could select whichever would
achieve substantial justice between the parties. The Court held that using the Pereira
formula was not, in the circumstances of the case, inherently unfair nor contravened
substantial justice.

Wells v. Bank of Nevada, 90 Nev. 192, 522 P.2d 1014 (1974)

The husband owned stock in the company in question with his brothers prior to his
marriage. An agreement between the brothers provided terms upon which the family
corporation was to acquire the shares of stock held by one of the brothers in the event of his
death and thereby maintain continuity of management of the corporation. The agreement
stated that the shares were the husband’s separate property. The district court found that
although the husband contributed in part to the corporate growth, his activity in the business
was substantially reduced because of other business involvement and that during the
subsequent years, most of the increase in the stock’s value was attributed to other sources.
Because of the salary the husband received and expense account, the district court concluded
that the community was fully compensated for the husband’s community labor through his
annual salary and related benefits.

The Supreme Court noted that during the pendency of the appeal, Johnson v.
Johnson, 89 Nev. 244, 510 P.2d 265 (1973) was decided and Lake v. Bender, 18 Nev. 361,
4 P. 711 (1894), was overruled. The Court held that regardless of whether the Pereira or
Van Camp approach was applied, the decision of the district court would be affirmed. The
Court concluded under Pereira that the record could be read to show that the increase in
value of the husband’s separate stock ownership following the marriage came mainly from
the natural growth of the business and the combined efforts of his brothers and staff. Because
of that, the entire increase would be designated as separate property. The Court concluded
under the Van Camp approach, community income would be determined by designating a
reasonable value to the services performed by the husband in connection with his separate
property. Once that amount was determined, the community’s living expenses were to be
deducted to determine the balance of the community property citing to Beam v. Bank of
America, 490 P.2d 257, 263 (Cal. 1971).

Schulman v. Schulman, 92 Nev. 707, 558 P.2d 525 (1976)

At the time of the marriage, the husband had been working for approximately 40
years in the retail and wholesale business as a market manager, meat market owner, and
processor of meats was the sole owner and proprietor of Schulman Meats. After the
marriage, the business was incorporated with the husband receiving all of the shares of the
stock. The appointed master used the Pereira approach to value the business. The district
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court rejected that approach and used the Van Camp approach. The district court concluded
the community interest was $55,770.

The Supreme Court affirmed. The Court noted the district court had broad discretion
to accept or reject the master’s report. The Court concluded that both Pereira and Van
Camp had vitality and could be applied as circumstances warranted. The Court noted that
the Van Camp method was inherently fair, and held that the district court’s application of
the Van Camp method was substantially supported by the evidence. The case also gave tacit
recognition to the proper methodology for conducting a Pereira calculation. The separate
property portion is allocated a fair return. This fair return is the multiplied against the
separate property portion. This number is then multiplied against the years of the marriage.
This number is the separate property value for the term of the marriage.

Cord v. Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978)

The parties were married in 1931, and remained married until the husband’s death
in 1974. The husband’s Will claimed that the entire estate was his separate property. The
widow commenced an action asserting the estate to be community property and her
entitlement to one half of it. There was a postnuptial agreement between them wherein the
wife released present and future community property rights. The district court dismissed the
action based upon the postnuptial agreement. The district court found the property
provisions of the agreement enforceable. In the agreement, the widow released her present
and future community property rights. The district court concluded because the widow gave
up her present and future community property rights, she was barred from asserting a
community interest in the decedent’s estate. The court also found her action barred by
laches.

The Supreme Court reversed. The Court found the support and property provision
were incapable of being separated, therefore the entire agreement was invalid. The Court
discussed the Pereira and Van Camp methods of apportionment. Under the Pereira
method of apportionment, the court was to allocate a fair return on investment to separate
property and to allocate any excess to community property as arising from the husband’s
efforts; in the absence of a fair return, the court would adopt the rate of legal interest. Under
the Van Camp method of apportionment, the court allocated to the community an annual
sum equal to salary which would have to be paid to an employee rendering services
proportionate to the husband’s and treated the balance as separate property attributable to the
normal earnings of the separate estate. The Court stated that the preferred method of
apportionment of separate and community property is the Pereira method, whereby a fair
return on investment was allocated to separate property and excess to community unless the
owner of the separate property could establish a different method of allocation was more
likely to accomplish justice. The Court found nothing which would not indicate the Pereira
method was not appropriate. The Court remanded for an allocation of the community and
separate property interests.

Smith v. Smith, 94 Nev. 249, 578 P.2d 319 (1978)

The parties were married in 1951. In 1955, the husband began working for the Ideal
Supply Company, and shortly thereafter became general manager. In 1958, the owner of the
company died, leaving the majority of the stock to his wife, and the balance to his two sons.
When the owner’s wife died, she bequeathed her stock to the husband in his name alone.
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The corporation thereafter retired the remaining stock, making husband the sole owner of the
company. Shortly after receiving it, the husband stopped actively participating in the
company. The district court awarded the stock in the company to the husband as his sole
and separate property.

The Supreme Court affirmed. The Court distinguished between onerous title and
lucrative title. The Court found that the wife failed to prove the owner’s wife’s motivation
for making the bequest. The Court noted that in order to apply the apportionment doctrine,
the wife had to overcome the statutory presumption that “rents, issues, and profits” of
separate property retain the same character citing to NRS 123.130(2). It was the wife’s
burden to prove that the husband’s labor, skill, and industry actually contributed to the
increase in the value of his separate property citing to Barrett v. Franke, 46 Nev. 170, 208
P. 435 (1922) and Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970). The wife was unable
to overcome the presumption as testimony indicated that the husband relinquished day to day
management and that the increases were primarily due to the growth of the county.

Lucini v. Lucini, 97 Nev. 213, 626 P.2d 269 (1981)

The property in question was Lucini & Associates, a closely held subchapter “S”
corporation. When the parties were married in 1966, the husband was president and majority
stockholder of the company. During the marriage, the husband, together with the other
stockholders and employees, were paid salaries. All excess capital was dispersed annually.
Also, during the marriage, the husband decreased his ownership in the company from 51
percent to 30.08 percent. The district court determined that the husband received full value
in salary, profit distributions and fringe benefits, and that there was no community interest.

The Court noted that it had previously adopted the Pereira and Van Camp methods
of apportionment. The Court acknowledged that in Cord v. Neuhoff, 94 Nev. 21, 26, 573
P.2d 1170, 1173 (1978), it held that the preferred method was that suggested in Pereira
“unless the owner of the separate estate could establish that a different allocation was more
likely to accomplish justice.” The Court also acknowledged that in Wells v. Bank of
Nevada, 90 Nev. at 195, 522 P.2d at 1017, that it held apportionment pursuant to the Van
Camp method was proper to achieve substantial justice, when “the community was fully
compensated for the . . . community labor through [the husband’s] annual salary and related
benefits.” Id. at 214-15. The Court held the district court did not abuse its discretion is
using the Van Camp method of apportionment as the record supported the court finding that
community was compensated through the husband’s annual salary and benefits.

Hybarger v. Hybarger, 103 Nev. 255, 737 P.2d 889 (1987)

When the parties married, they each had substantial separate property interests and
had children from prior marriages. The parties were able to settle the character and value of
much of the property prior to the trial. The remaining property was divided by the district
court. The district court determined that, since the value of the business resulted from a
combination of the husband’s initial capital contribution of separate property and his efforts
during the marriage, the separate and community property interests were determinable under
the Pereira method. The husband also withdrew monies from a separate property capital
account to purchase a ranch. The Court did not reduce the amount of the husband’s

remaining separate property interest in the business by the amount withdrawn as separate
funds
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The Court noted the Pereira method provided that a court should determine the value
of'the separate property contribution, plus a “fair return” on the separate property investment,
in order to ascertain the total separate property interest in the asset. The Court concluded the
district court should have backed out a 20 percent contribution made by the husband’s son
prior to determining the fair return. Footnote one stated that the Pereira method was, in
most cases, the preferred method for apportionment of community and separate property
interests in Nevada citing to Cord v. Neuhoff, 94 Nev. 21, 26,573 P.2d 1170, 1173 (1978).
The Court held the district court committed error by failing to failing to reduce the amount
of the husband’s remaining separate property interest in the business by the amount
withdrawn as separate funds. The Court further held that to determine the husband’s separate
property interest in the business, the district court needed to subtract from the value of the
separate property investment the amount of separate property withdrawn.

Malmquist v. Malmquist, 106 Nev. 231, 792 P.2d 372 (1990)

The husband had a medical practice. The district court classified the medical practice
as community property and awarded the practice to the husband. The court valued the
practice at $32,765, of which $25,000 was business good will, the remainder being accounts
receivable, equipment and cash.

The Supreme Court affirmed. The Court noted that it had required district courts to
utilize either the Van Camp or Pereira apportionment methods in classifying separate
property businesses citing to Wells v. Bank of Nevada, 90 Nev. 192, 194, 522 P.2d 1014,
1016 (1974). However, the Court held even if the district court erred by failing to apply one
of the two apportionment methods, the husband failed to establish that such error was
prejudicial s the husband provided no evidence to contradict the district court’s determination
that the business and business goodwill were entirely community property and therefore, no
issue of apportionment of separate and community shares in the medical practice arose. The
Court noted the only question facing the district court was one of valuation. The Court
concluded that the district court’s finding that the vast bulk of value of the practice consisted
of good will was sound. The Court held that in valuing the business goodwill, the district
court was free to use any legitimate method of valuation which measures the present value
of good will by taking into account past earnings citing to Ford v. Ford, 105 Nev. 672, 680,
782 P.2d 1304, 1309 (1989). The Court concluded that the district court’s valuation of good
will was well within the range of valuations offered at trial, and the valuations were properly
reached by methods which took into account past earnings.

COMMUNITY PROPERTY, awarding community property to a nonparty

Ellett v. Ellett, 94 Nev. 34, 573 P.2d 1179 (1978)

In the decree, the district court awarded two community property vehicles to the
emancipated children of the parties.

The Court reversed. The Court held that while property may be set aside for the
support of the children, the latitude of discretion conferred upon the district court to dispose
of community property does not pertain to children beyond the age of majority.
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COMMUNITY PROPERTY, borrowed funds

Zahringer v. Zahringer, 76 Nev. 21, 348 P.2d 161 (1960)

The issue is in the case was whether 30 shares of Firestone stock were separate or
community property. The Firestone stock was purchased by the husband during marriage.
The purchases were made with either funds owned by the husband prior to marriage, or
borrowed from his parents on the husband’s own credit. The husband testified he borrowed
$3,900 from his parents with which he purchased some 20 or 25 shares of stock, and that he
later borrowed another $1,000 from them with which he purchased an additional five shares
of stock. The husband took title to the stock in his own name and, retained possession and
control, except for an undisclosed number of shares pledged to his parents as security for the
payment of the loans which they had made to him. The husband also testified that he gave
his parents a promissory note evidencing the indebtedness, but that no payment had ever been
made on either note, and that he still owed his parents the money borrowed from them. No
promissory note was offered in evidence. Neither of the parents gave any testimony at the
trial. The district court concluded that 30 shares of Firestone stock belonged to the husband
as his separate property.

The Supreme Court affirmed. The Court noted that the proceeds of the loans received
by the husband from his parents must be presumed to be community property citing to Jones
v. Edwards, 49 Nev. 299, 245 P. 292 (1926). The Court also noted that when the husband
purchased stock with the borrowed funds, the stock was presumed to be community property
citing to Lake v. Bender, 18 Nev. 361,384,4 P. 711, modified, 18 Nev. 402, 7 P. 74 (1884).
The Court additionally noted the fact that the stock was issued only in the name of the
husband did not affect the presumption that it was community property citing to Milisich v.
Hillhouse, 48 Nev. 166,228 P. 307 (1924). The Court concluded whether the evidence was
clear and convincing and sufficient to overcome the presumption that the stock acquired
during marriage was community property, was a question for the district court and, further
concluded under the facts of the case there was substantial evidence in support of the district
court’s finding that the stock was the husband’s separate property.

COMMUNITY PROPERTY, burden of showing separate property

Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970)

The case involved substantial property and because of that, the case was referred out
to a special master. The husband had substantial property in trust and received income off
of the trust for which he put forth no community effort. The master found, and the district
court approved the finding, that the husband rendered no services of value to his separate
property. The master found there were no children born of the marriage and that the parties
owned no community property.

The Court noted that there was substantial, if conflicting, evidence to support the
finding that the community made no measurable contribution to the enhancement of the
husband’s separate property. The Court concluded if the community made no measurable
contribution to the enhancement of the husband’s separate property, the community would
not, be entitled to an apportionment of any increase in the separate property. The Court also
noted that while property acquired after marriage is presumed to be community property, the
presumption may be rebutted by clear and convincing evidence citing to Zahringer v.
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Zahringer, 76 Nev. 21, 348 P.2d 161 (1960); Carlson v. McCall, 70 Nev. 437,271 P.2d
1002 (1954) and In re Fuller, 63 Nev. 26, 159 P.2d 579 (1945). The Court further noted
that title to community property could be vested in either spouse without losing its character
as community property, and that a court must look to the source of funds with which it was
acquired. Ifthe property was acquired by community funds or credit, it would be community
property; if acquired by separate funds or credit, it would be separate property citing to In
re Wilson's Estate, 56 Nev. 353, 53 P.2d 339 (1936). The Court held that the wife had not
proven by clear and satisfactory proof the assets she was claiming were purchased with
community funds or credit or were acquired by the husband’s community toil or talent

Todkill v. Todkill, 88 Nev. 231, 495 P.2d 629 (1972)

At the time of the marriage, the wife was working as a receptionist for a doctor’s
office and the husband was managing his automobile agency. The wife quit working shortly
after the marriage. The husband received $3,000 per month, plus a bonus at the end of each
year. The automobile agency was sold in 1966 for $5 dollars, plus the assumption by the
purchaser of nearly a million dollars in liabilities. The husband also inherited $750,000 in
stock from his father’s estate. In June 1962, the husband purchased a lot for $10,000. He
testified that this money came from the sale of stock which he inherited and he took title
solely in his name. A loan of $42,400 was obtained for the purpose of constructing a house
on the property, which was secured by a deed of trust on the property signed by both husband
and wife. The house and lot were transferred by deed from the husband to the wife in
October 1965. The district court found that the property had been transferred to the wife to
avoid its seizure by creditors, and that the wife had orally agreed to hold it in trust for
husband and to reconvey it at his request. The district court then went on to find this property
to be the sole and separate property of the husband.

Also, in 1962, the husband, with two other persons, formed C.B.C. Inc., for the
purpose of purchasing, improving and selling parcels of real estate. The husband testified
that he used proceeds from the sale of his inherited stock, plus a bank loan secured by more
of the same stock, to purchase his interest in the corporation. The husband and wife each
received one-sixth interests in the corporation. The sole asset of the corporation was sold in
June 1969 for $800,000. Although the wife held in her name a certificate evidencing a
one-third interest, the husband personally received $302,779 from the sale, which represented
a return of the invested capital plus a share of the profit. The district court awarded the
proceeds to the husband and held that the transfer was merely to avoid creditors and that
there was an oral agreement to reconvey.

In November 1962, the husband purchased a parcel of property near the automobile
agency referred to as the Commerce Street property. Title to this property was taken in the
name of the husband’s business. The husband was the sole shareholder. The purchase of the
Commerce Street property was financed by encumbering that property and the agency
property with a deed of trust. The payments toward reducing that encumbrance were made
by the agency until the agency was sold in 1966. The district court awarded the property to
the husband as his sole and separate property.

In May 1968, the parties purchased the lot adjoining their residence. The husband
testified that he told the wife she would have to get the $750 for the down payment. The
wife did so and put the property in her name. The husband claimed the wife used his money
to make the purchase, but the wife claimed that she made all of the payments and paid the
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taxes with money the husband had given her for security. The district court found this lot
to be the sole and separate property of the husband.

The Court noted that properties acquired during marriage are presumed to be
community property, and the presumption can only be overcome by clear and certain proof
citing to Carlson v. McCall, 70 Nev. 437, 271 P.2d 1002 (1954) and Lake v. Bender, 18
Nev. 361, 7 P. 74 (1884). The Court further noted that if there was substantial evidence
supporting the lower court’s findings it would not reverse that determination on appeal,
citing to Shane v. Shane, 84 Nev. 20, 435 P.2d 753 (1968); Zahringer v. Zahringer, 76
Nev. 21, 348 P.2d 161 (1960) and Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355
(1950). The Court additionally noted that when adjudicating marital property rights, if there
was clear and convincing evidence supporting a lower court’s finding that property
purchased during marriage was separate property, it would not reverse that determination on
appeal citing to Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970). The Court refused to
reverse the district court’s determination that property acquired during marriage, regardless
of how title was held, was the husband’s separate property. The Court held that whether the
evidence was clear and convincing and sufficient to overcome the presumption that the
property acquired during marriage was community property was a question for the district
court. The evidence offered by the husband, together with the reasonable inferences to be
drawn therefrom, could be deemed clear and convincing.

Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976)

In March 1973, the husband filed for divorce. The wife filed an answer and
counterclaim alleging that the parties had acquired community property. The husband, in his
reply, admitted that allegation and only denied the amount of the balance of the savings and
checking accounts. In August 1973, the husband died. The son filed a probate proceeding
to determine the status of certain real and personal property seeking to have the property
declared to be community property and subject to administration. The district court held that
the joint tenancy deeds conveying all the real property involved to the husband and wife as
joint tenants, and not as tenants in common, with full rights of survivorship, did not without
other clear and certain independent evidence overcome the presumption that such property
purchased with community funds was community property.

The Supreme Court reversed. The Court began by noting that unless otherwise
provided by law, decree, or agreement, all property acquired after marriage is considered to
be community property under NRS 123.220 and that presumption can only be overcome by
clear and convincing evidence citing to Todkill v. Todkill, 88 Nev. 231, 495 P.2d 629
(1972) and Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970). The Court further noted that
property held in the individual name of a spouse or in the name of both spouses as tenants
in common could be compatible with the concept of community property, but property held
in joint tenancy could not because certain incidents of joint tenancy would be inconsistent
with incidents of community property.

The Court made a number of holdings. The Court held that whenever property
nominally held in joint tenancy is determined to be community property the right of
survivorship is destroyed and is brought within the laws of descent and distribution. Here,
the fact that title to all the real property of the parties was in joint tenancy, clear and
convincing proof was needed to overcome the presumption that it was not community
property. The burden was on the party making the community property claim to show by
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clear and convincing evidence that the property which was held in joint tenancy had been
transmuted into community property. The Court held that the fact that the property was
purchased with community funds, standing alone, was insufficient to rebut the presumption
created by the form of the deed. The Court also approvingly cited to Mullikin v. Jones, 71
Nev. 14, 278 P.2d 876 (1955) for the proposition that even though community funds,
earnings and efforts were used to build up and increase the value of the joint tenancy property
without further proof of an original intent or subsequent agreement to hold the property as
community, would not prove a transmutation from joint tenancy.

Roggen v. Roggen, 96 Nev. 687, 615 P.2d 250 (1980)

When the parties moved to Nevada, they purchased a condominium in the wife’s
name. The wife then filed for divorce claiming the property as her sole and separate property.
The district court ordered that the condominium was the wife’s sole and separate property.
The district court also valued and divided the parties’ business.

The Supreme Court affirmed. The Court cited to the usual cases for the requirement
that clear and certain proofis required to rebut the presumption that property acquired during
marriage is community property. Burdick v. Pope, 90 Nev. 28, 518 P.2d 146 (1974);
Zahringer v. Zahringer, 76 Nev. 21, 348 P.2d 161 (1960); Carlson v. McCall, 70 Nev.
437,271 P.2d 1002 (1954); Petition of Fuller, 63 Nev. 26, 159 P.2d 579 (1945). As applied
to the facts of the case, the burden of clear and convincing evidence needed to overcome the
presumption of community property was met when housekeeper and former business
associate testified that the husband had made a gift. Further support was found in a
handwritten memorandum to the wife and the fact that title was taken in her name only. The
Court concluded that there was substantial evidence to support the district court’s decision
that the presumption of the community property was overcome.

Pryor v. Pryor, 103 Nev. 148, 734 P.2d 718 (1987)

A case with tortured facts. During marriage the parties resided in a mobile home
park. During the marriage, the husband and a Mrs. King executed several deeds transferring
property between themselves, numbered as parcels 3, 4, and 5. The only deed which
concerned Parcel 3, was a quitclaim deed dated November 20, 1980, which, executed by
Mrs. King and the husband and transferred parcels 3 and 4 to the husband for life, with the
remainder to the parties’ adult children. Simultaneous with the quitclaim deed dealing with
parcels 3 and 4, the husband executed a demand note for $125,000 payable to Mrs. King or
her daughter. The husband also executed and recorded a trust deed. In parcel 4, there was
another deed in which husband acquired a life estate from Mrs. King with a remainder to the
parties’ children. The district court found it was the intent of Mrs. King to exclude the wife
from the property. The district court concluded that parcels 3 and 4 were owned by the
husband as trustee for the children, but that if Mrs. King ever demanded payment on the note,
then the property would become community property.

The Supreme Court reversed. The Court found that there was no support for the
proposition that property could change its nature from or to community property at the whim
of the grantor. The Court noted that a life tenant may be considered as a trustee for the
remaindermen, but he nevertheless owns a valuable estate in his own right citing to the
Restatement (second) of Trusts, § 16C (1959). The Court held that a life tenant owned a
valuable estate that is subject to division as community property. The Court then discussed
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whether the estate was community or separate property. The Court noted that there is the
presumption that all property acquired during the marriage is community property citing to
Burdick v. Pope, 90 Nev. 28, 518 P.2d 146 (1974) and that rebuttal of the presumption
required clear and convincing evidence. The Court noted that even a deed recited that the
husband owned the estate as his separate property would not have itself overcome the
presumption citing to Burdick and that the husband, as the party claiming that the property
was separate, would have the burden.

Applying the law to the facts, the Court concluded that the husband would have the
burden of showing that the estate was acquired by gift, devise or bequest or that the property
was acquired with his separate property or credit citing to NRS 123.130 and NRS 123.220,
and Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970). The Court found that there was no
evidence that the life estate was acquired by gift, or that if it was acquired through the
husband’s separate property or credit. The Court concluded that the property could not be
transmuted from a “trust” for the children to community property at the demand of the
grantor. The estate was a valuable estate in land. The estate had to be valued and divided.

Graham v. Graham, 104 Nev. 473, 474, 760 P.2d 772 (1988)

Prior to marriage, the husband owned a house. After marriage, the husband
quitclaimed the house to himself and his wife a joint tenants. The district court held the
property was his separate property.

The Supreme Court reversed. The Court noted, that a transfer of title from the
husband to the wife creates a presumption of gift which can only be rebutted by clear and
convincing evidence. The Court held that as part of the evidentiary standard requiring clear
and convincing evidence to overcome presumption of community property, it required
substantial evidence of conduct, expressions or intent at the time of taking or during the
holding of the property. The Court further held that the husband’s testimony that he did not
intend to the deed to have any effect until his death was insufficient to rebut the presumption
of joint tenancy.

COMMUNITY PROPERTY, burden of showing a property interest

Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922)

In 1907, the husband entered into an agreement to purchase a ranch, with the
purchase price being payable in annual installments. The opinion is not specific as to exactly
when, but another tract of land was purchased prior to marriage. In 1908, the parties married.
A deed was executed in 1910, granting the property to the husband. Later in 1910, the
husband and wife entered into an agreement to sell the property. Some of the recitals in the
sales agreement indicated that the husband and wife joined in the agreement to sell, that
payment was to be made to both parties. The purchase price for the property was paid for
in 1911. Subsequently, and prior to the divorce, two tracts of land were purchased. In 1916,
the parties divorced. The husband died in 1918 intestate with the tracts of land still in his
name. The question for the district court was whether the property was community or
separate. The district court ruled that the wife was the owner, of an undivided half-interest
in two of said tracts of land, and of an undivided 82/100 interest in one of tracts

The Supreme Court reversed. The Court quoting 5 R. C. L. 834, held that:
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Property to which one spouse has acquired an equitable right before
marriage is separate property, though such right is not perfected until after
marriage. Thus property purchased by one spouse before marriage is
separate property though the deed therefor is not executed and delivered
until after marriage, and this is true although a part of the purchase price is
not paid until after marriage, in the absence of a showing that any part of
the balance was paid with community funds. In any event it would be
community property only to the extent and in the proportion that the
purchase price is contributed by the community.

Id. at 175.

The Court noted that property acquired during marriage is presumed to belong to the
community and the burden is on the party claiming that it is separate property to rebut the
presumption by clear and satisfactory proof citing to Lake v. Bender, 18 Nev. 361,4P. 711,
7P.74(1884). The Court further noted that it saw no good reason why this same rule should
not be applied when a party undertakes to show that the purchase price of property of a
separate character was paid out of community funds. Applying this rule to the evidence, the
Court concluded that it did not appear that any community funds, or separate funds of the
wife, were used in the purchase of the ranch. As to the recitals, the Court noted that it was
the general rule for a purchaser of property to require both spouses to join in the contract of
sale. The Court noted the recitals, at the most, indicated the husband’s belief or opinion as
to the character of the property. The Court held that the opinion of either spouse as to
whether property is separate or community is of no weight whatever. Its character, in these
respects, is determined by the time and manner in which it is acquired. Id. at 180.

The Court found that a portion of the proceeds of the ranch were clearly traceable to
and constituted the full purchase price of two of the tracts of land in question. As the ranch
was the separate property of the husband, the two tracts of land were also his separate
property. The third piece of land was also the separate property of the husband for the same
reasons.

COMMUNITY PROPERTY, business valuation

Robison v. Robison, 100 Nev. 668, 691 P.2d 451 (1984)

The parties were married January 1972. The parties started three businesses during
the marriage. The district court determined the value of the ventures as follows. Based upon
the financial statements, the net assets of the three corporations were valued at $82,908.
There were investments in the corporations of $75,500. The gross income return was
approximately $30,000, subject to an offset for the husband’s labor in the amount $20,000,
leaving a net annual income from corporate worth of $10,000 per year. The district court
considered the value of the net income to corporate worth based on a five-year recapture
period, to be $50,000. The district court concluded the investment value, the net assets and
the net earned income value of the corporations to be $208,405. To arrive at a net value of
the corporations, the district court reduced this figure by the outstanding long-term
indebtedness of $90,000 and the short-term indebtedness of $4,902, leaving a net value of
the corporation, which was a community asset, of $113,503.
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The Supreme Court found the district court’s analysis to be confusing. The Court
first noted that the shareholder’s equity in the business was the ultimate value to be
determined when valuing the community’s interest. The Court additionally noted that term
“net assets” was confusing. “Net assets” could be shareholder equity or they could be “net
assets” after subtracting debt. Ifthat were true, then the debts would be double counted. The
Court further noted that in actions tried without a jury, the district court is required to make
specific findings of fact and conclusions of law pursuant to NRCP 52(a). The Court
additionally noted that the findings had to be sufficient to indicate the factual basis for the
court’s ultimate conclusions, citing to Bing Constr. v. Vasey-Scott Eng'r., 100 Nev. 72,
674 P.2d 1107 (1984). The Court found the district court’s terminology unclear as it related
to “net assets” prior to subtracting the liabilities from the gross value. The Court concluded
because of this ambiguity it was impossible to determine whether or the findings were
supported by the evidence.

The Court noted that it was equally confused by the district court’s use of the term
“investments” as neither party contested the fact the businesses were community assets. The
Court noted that whatever the community initially contributed to the corporations’ capital
was irrelevant as when the corporation was entirely a community asset, contributions would
necessarily be reflected in the net worth of the company. The Court also found it was error
to have valued the debts of the business at less than what was reflected on the books.
Without an express finding that the balance sheets misrepresented the long term
indebtedness, the Court held it was error not to consider that the debts on the corporate books
reflect the actual liabilities of the business.

Wilford v. Wilford, 101 Nev. 212, 699 P.2d 105 (1985)

The parties were married May 1963. During the marriage, the parties started a
construction company. During the trial, the wife introduced into evidence the construction
company’s financial statement. According to the statement, the net stock value of the
company was $105,449. The husband conceded that the $700,000 gross income figure
contained in the financial statement for the preceding ten month period was probably correct.
The husband also testified that the company’s accounts payable at the time of trial exceeded
the accounts receivable by approximately $20,000 and that if everything was sold, he hoped
the company’s assets would cover its liabilities. The district court found that the community-
owned business, the construction company, was valueless and awarded it exclusively to the
husband.

The Supreme Court reversed. The Court noted the district court made a finding that
the net worth of the business was zero, but failed to set forth how that determination was
made. The Court further noted that the district court was required to make specific findings
of fact sufficient to indicate the basis for its ultimate conclusions citing to NRCP 52(a) and
Robison v. Robison, 100 Nev. 668, 673, 691 P.2d 451,455 (1984). The Court held that the
shareholders’ equity in the corporation is the ultimate value to be determined when valuing
the community’s interest in the corporation citing again to Robison v. Robison, 100 Nev.
at 672,691 P.2d at 455 (1984). The Court held that the husband’s testimony concerning the
value of the business did not constitute substantial evidence upon which the district court
could conclude that the shareholders’ equity in the company, and thus the community’s
interest, was zero. The Court reversed due to lack of substantial evidence to support the
district court’s valuation of the company’s worth and the failure of the court to indicate the
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factual basis for its valuation of corporate assets. The district court was to determine the
value of the corporate asset, and set forth the basis for its valuation.

Ford v. Ford, 105 Nev. 672, 782 P.2d 1304 (1989)

The community was worth some $2 million. At the time of trial, the parties owned
200 shares of a medical corporation which was valued at $400,000. The district court valued
the medical practice at $181,926, including $97,598 in goodwill. The husband was also
ordered to pay alimony of $2,500 per month for six years.

The Supreme Court affirmed. Citing to a New Jersey case, the Court noted that
goodwill was a reputation that will probably generate future business. The Court also noted
that the modern trend is to recognize goodwill. The Court adopted the modern rule that
would include a professional practice’s goodwill as part of the community property estate
subject to division at divorce. Goodwill exists in a going professional practice whether or
not a sale is pending. The Court established a test for valuation of goodwill in a professional
practice. Counting three months gross receipts of professional practice was considered
acceptable for determining the good will value of practice. Dicta indicated that a district
court could use any legitimate method of valuation which measured the present value of
goodwill by taking into account past earnings. The fact that there might be problems in
selling the practice did not eliminate the goodwill nor affect its value. Goodwill existed even
though its existence was dependent upon the party continuing to practice.

COMMUNITY PROPERTY, characterization

In re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936)

The wife died intestate in February 1934. The wife was survived by her husband and
daughter. The husband was made the administrator of the estate. The husband, as the
administrator, requested distribution of the estate which was primarily two fractional city lots
which he claimed as community and should be distributed to him as the surviving husband.
The daughter objected claiming that the property was the separate property of her mother.
The district court decided that the property was community property.

The Supreme Court affirmed. The Court held the fact that the wife was named as the
grantee in the deed was insufficient to show a gift from the husband to her. The Court noted
that even if the husband knew that the deed was made to the wife, the presumption would
still be that it was community property citing to Milisich v. Hillhouse, 48 Nev. 166, 228 P.
307 (1924). The Court further held that the true test of the separate or community character
of property acquired during the marriage ordinarily lies in whether it was acquired by
community funds and community credit or by separate funds. Property could be vested in
either spouse, but the true character of the property is to be determined by the nature of the
transaction under which it is acquired without reference to who retains the title. The Court
concluded that generally, property purchased by either husband or wife during the existence
of the community is community property, the determinative consideration in any case being
whether the purchase was made with community or separate funds.

Burdick v. Pope, 90 Nev. 28, 518 P.2d 146 (1974)
The parties were married in 1955. In 1956, a parcel of real property was conveyed
to the wife, as a married woman, with a recitation in the deed that it was to be her sole and
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separate property. The wife died in 1967. The wife left her husband $2,500 and left the
remainder of her estate to her daughter. The husband died later in 1967. The husband’s
executor brought an action for declaratory relief requesting that the parcel be declared
community property and that an undivided one-half interest be set over as a part of the estate
of the husband. The district found the parcel to be community property and ordered that it
be equally divided between the two estates.

The Court noted that the only evidence which supported the daughter’s contention
that the property was her mother’s separate property was the recitation in the deed that it was
conveyed to her as “her sole and separate property.” The Court cited to the usual cases that
properties acquired is presumed community property and the presumption can only be
overcome by clear and certain proof and cited to Todkill v. Todkill, 88 Nev. 231,495 P.2d
629 (1972); Carlson v. McCall, 70 Nev. 437, 271 P.2d 1002 (1954) and Lake v. Bender,
18 Nev. 361, 7 P. 74 (1884). The Court found that the daughter presented no authority and
the Court found none which supported her contention that the words “her sole and separate
property” written in the deed were sufficient to overcome the presumption that the parcel was
community property. The Court held that the phrase “her sole and separate property” by
itself, without supporting evidence, was not clear and certain proof required to overcome the
presumption.

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

The parties held a deed to property in joint tenancy. The district court found that the
lot was community property and ordered it sold at fair market value with the proceeds
divided equally between the parties. The husband never objected to the characterization of
the lot as being community property.

The Supreme Court affirmed. The Court noted that a failure to object in the district
court barred the subsequent review of the objection citing to McCullough v. State, 99 Nev.
72, 657 P.2d 1157 (1983). The Court noted that the husband failed to move for
post-judgment relief or utilize any of the available procedures to preserve his objection on
this issue. Because of that, the husband raised this issue for the first time on appeal. and the
Court did not need to consider it citing to McKay v. City of Las Vegas, 106 Nev. 203, 789
P.2d 584 (1990).

COMMUNITY PROPERTY, commingling

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)

This is a case with extensive and convoluted facts. The husband contended that all
of the property possessed by the parties at the date of the separation was his separate
property, and had its source in the property owned by him at the date of the marriage, except
a one-fourth interest in a ranch owned by the wife with him owning the remaining three-
fourth’s. The district court concluded that the ranch was community property.

The Court first noted that whether the district court’s conclusion is proper on any
theory, and is sustained by the findings and evidence, it is the duty of the Court to affirm
citing to Goldsworthy v. Johnson, 45 Nev. 355,204 P. 505 (1921). The Court held where
no attempt is made by a spouse to keep separate and community property segregated, so that
the properties have become so mixed and intermingled that it is no longer possible to
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determine their source, such intermingled properties are considered community property. Id.
at 297.

Lucini v. Lucini, 97 Nev. 213, 626 P.2d 269 (1981)

The wife argued that the commingling of the community and separate property was
so extensive that the husband failed to sustain his burden that the separate property was not
transmuted into community property. The district court declined to accept the wife’s
contention.

The Supreme Court affirmed. The Court began by noting that there is rebuttable
presumption that, all property acquired after marriage by either spouse is community property
citing to NRS 123.220. The Court further noted that the presumption that the property is
community property was stronger when any claimed separate property has been extensively
intermingled with community property citing to Fox v. Fox, 81 Nev. 186, 401 P.2d 53
(1965). The Court noted that accountants testified extensively as what was commingled and
what was not. The Court found that there was substantial evidence to support the district
court’s finding that community and separate income and expenditures were traceable citing
to Kelly v. Kelly, 86 Nev. 201, 307, 468 P.2d 359, 363 (1970).

Malmquist v. Malmquist, 106 Nev. 231, 792 P.2d 372 (1990)

One of the property issues in the case was whether $37,707 paid toward
improvements to a greenhouse was community or separate property. The parties stipulated
that the monies contributed to the greenhouse was the husband’s separate property. The
husband received his share of the proceeds from the sale of property held in a partnership by
check made payable to himself and his wife. The check was endorsed by the parties and
deposited in their joint checking account. The greenhouse improvements were paid for from
this account. The parties arguably stipulated that the husband’s separate property was
deposited into the joint account and that the greenhouse was paid for using the money so
deposited in the joint account. The district court found that both community and separate
property funds were commingled extensively in the joint account from which the greenhouse
payments were made. The district court concluded the improvements to the greenhouse were
community property.

The Supreme Court affirmed. The Court noted that once an owner of separate
property funds commingles funds with community funds, the owner assumes the burden of
rebutting the presumption that all the funds in the account are community property citing to
Lucini v. Lucini, 97 Nev. 213, 215, 626 P.2d 269, 271 (1981) and In re Marriage of
Marsden, 181 Cal.Rptr. 910 (Ct.App. 1982). The Court held that where were two ways to
rebut the presumption that commingled funds were community property. One was the direct
tracing of the source of a particular purchase to the separate property portion of the account.
Two, was proof that at the time of the purchase all community income was exhausted by
family expenses. Because neither party argued exhaustion, the husband had to show direct
tracing. The Court defined direct tracing. The Court concluded that direct tracing required
the husband to establish that the timing and amounts of separate property deposits and
withdrawals to pay for the improvements clearly indicated that the payments came from
separate property funds. The Court concluded that stipulation was insufficient to satisfy the
husband’s burden of direct tracing and that could not conclude as a matter of law that the
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district court erred in determining that the greenhouse improvement was made from
community funds.

COMMUNITY PROPERTY, date community ends

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

The parties married in 1955. The parties separated in July 1973. During the first
month of their separation, the wife filed a complaint for separate maintenance, seeking to be
awarded the family residence as her share of the community property, 50 percent of the
parties’ net savings, and $5 per month in maintenance payments. The district court gave no
consideration to the mortgage payments made by the wife following the separation. No
finding or ruling made regarding a mobile home purchased by the husband after the
separation but before the decree of divorce.

The Court noted that all property acquired after marriage is presumed to be
community property. This presumption may be rebutted with clear and convincing evidence.
Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982); Roggen v. Roggen, 96 Nev. 687, 615
P.2d 250 (1980) and NRS 123.220. Until evidence was produced to the contrary, the house
must be considered as community. The case was remanded for a reconsideration as to the
property’s character. As to the mobile home, the Court concluded that it was community
property as well subject to division, and the fact that parties separated did not end the
community. The Court noted that despite the fact that since the time of separation both
parties were represented by counsel, no written agreement or authorization between the
parties was entered into ending the community, nor was a decree of separate maintenance
obtained. The Court held that the statutes clearly mandate that all property acquired by the
parties until the formal dissolution of the marriage is community property.

COMMUNITY PROPERTY, defined

Lake v. Bender, 18 Nev. 361, 7 P. 74 (1884)

The district court found that at the time of marriage, the wife did not have any
property. The husband had substantial property. The Supreme Court held that all property
acquired during marriage is community property and property acquired prior to marriage is
separate property.

Milisich v. Hillhouse, 48 Nev. 166, 228 P. 307 (1924)

In approximately 1916, the husband purchased a car. The wife testified that the
husband gave her the car, and that she traded it in for another car paying the difference, and
in 1920 traded in the second car for the car in question a difference of $1,700 in cash. The
sheriff, acting under a writ of attachment, attached the automobile in an action to recover a
money judgment against the husband. The wife claimed that the major portion of the cash
she used in paying the difference in these trades was savings from money her husband gave
her with which to run the house. The action was instituted to recover the possession of the
car, upon the theory that it was the separate property of the wife. The district court held that
the monies advanced by the husband for household expenses were not separate property.

The Supreme Court affirmed. The Court saw the issue as whether community
property had been transmuted into separate property. The Court noted there is presumption
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that all property acquired by either spouse during marriage is community and that it remains
community until clearly shown to have been transmuted into the separate property citing to
Laws v. Ross, 44 Nev. 405, 194 P. 465 (1920) and Barrett v. Franke, 46 Nev. 170, 208 P.
435 (1922). The Court concluded that overthrowing the presumption that the car was
community property could not be done by simple naked statements that the car was a gift,
nor that the money and the car, which were given as consideration for the car in question,
were gifts, but it was necessary to present facts from which the conclusion could be reached
that they were not community property. Id. at471. The Court also concluded that fact that
the bill of sale was to the wife did not affect the presumption that the car was community

property.

Jones v. Edwards, 49 Nev. 299, 245 P. 292 (1926)

The case was an action on a promissory note. A claim was made that the husband
owed the boarder some sum of money. A promissory note was executed by the husband in
favor of the boarder on March 1, 1917, for $1,000. The complaint alleged that no part of the
note, either principal or interest, had been paid, except $330, which was paid on account of
said note as follows: March 1, 1920, for $10, and November 1, 1920, to June 5, 1921, at the
rate of $10 each week, and that said sums paid had been credited on account of the principal
and interest of said note. The boarder had roomed at husband and wife’s home for a week
beginning March 1, 1920, and also from November 1, 1920, to June 5, 1921. In regard to
the payments, the boarder testified that some time in May 1921, at the husband’s home, the
husband agreed with him that his board and lodging during the times mentioned was to be
charged for at the rate of $10 per week, and to be credited on the note. The husband denied
that any such agreement was made, and contended that the evidence showed that the amount
due for the boarding was the earnings of his wife, and, as such, was her separate property.

The boarder had roomed and boarded at the home of the husband and his wife for
several years prior and had always paid his bill for the same to the wife and never to the
husband. The boarder had applied to her to be received as a roomer and boarder. The home
where the boarder stayed was the property of the wife. The wife did all of the work. The
district court held that the boarder’s indebtedness for board and lodging was community
property.

The Supreme Court affirmed. The Court again noted that all property acquired after
marriage is presumed to be community property, and the burden of proof'is upon the person
claiming it to be separate property citing to Lake v. Bender, 7 P. 74, 18 Nev. 402 (1884).
The Court noted that the house was the home of husband and the wife and their children that
the keeping of boarder was incidental. The Court concluded that the lower court was
justified in concluding from the evidence that respondent’s indebtedness for board and
lodging was community property, which husband had the right, under the statute, to have
applied as payment on the note.

Carlson v. McCall, 70 Nev. 437, 271 P.2d 1002 (1954)

The Carlsons were married in 1925 and were still married at the time of the lawsuit.
In June 1945, the Mastens filed suit and attached the property known as the Ash Meadows
Ranch. At the time of the attachment, the Carlsons were the record owners. The suit filed
by the Mastens was based upon a judgment obtained by them in California in 1933, against
Mr. Carlson. After the attachment was levied, on July 26, 1945, Mr. Carlson by quitclaim

Rev. 7/6/2005 - 1 09'



deed conveyed his interest in the attached property to his wife. On August 9, 1948, the
Mastens obtained judgment against Mr. Carlson in Nevada, and the property previously
attached was sold on execution sale to a T. A. McCall upon his bid of $20,000. The wife
then brought action to quiet her title. The substance of her cause of action is that on June 1,
1945, the property was all hers and that her husband had no interest in it, although he
appeared as one of the record owners. The district court held that the property was
community property.

The Supreme Court affirmed. The Court began by noting that property once a part
of the community will be presumed to remain such until shown by clear, certain, and
convincing proof to have been transmuted into separate property citing to Lake v. Bender,
18 Nev. 361,4 P. 711, 7 P. 74. The Court held that the burden is on the person claiming it
as separate property to overcome this presumption by proof sufficiently clear and satisfactory
to prove the correctness of such a claim and cited to Milisich v. Hillhouse, 48 Nev. 166,228
P. 307 (1922); Laws v. Ross, 44 Nev. 405, 194 P. 465 (1920); Jones v. Edwards, 49 Nev.
299,245 P. 292 (1926) and Petition of Fuller, 63 Nev. 26, 159 P.2d 579 (1945). The Court
believed the district court was correct in concluding that there was not clear and certain or
convincing proof that the property was the separate property of the wife.

Todkill v. Todkill, 88 Nev. 231, 495 P.2d 630 (1972)

At the time of the marriage, the wife was working as a receptionist for a doctor’s
office and the husband was managing his automobile agency. The wife quit working shortly
after the marriage. The husband received $3,000 per month, plus a bonus at the end of each
year. The automobile agency was sold in 1966 for $5 dollars, plus the assumption by the
purchaser of nearly a million dollars in liabilities. The husband also inherited $750,000 in
stock from his father’s estate. In June 1962, the husband purchased a lot for $10,000. He
testified that this money came from the sale of stock which he inherited and he took title
solely in his name. A loan of $42,400 was obtained for the purpose of constructing a house
on the property, which was secured by a deed of trust on the property signed by both husband
and wife. The house and lot were transferred by deed from the husband to the wife in
October 1965. The district court found that the property had been transferred to the wife to
avoid its seizure by creditors, and that the wife had orally agreed to hold it in trust for
husband and to reconvey it at his request. The district court then went on to find this property
to be the sole and separate property of the husband.

Also, in 1962, the husband, with two other persons, formed C.B.C. Inc., for the
purpose of purchasing, improving and selling parcels of real estate. The husband testified
that he used proceeds from the sale of his inherited stock, plus a bank loan secured by more
of the same stock, to purchase his interest in the corporation. The husband and wife each
received one-sixth interests in the corporation. The sole asset of the corporation was sold in
June 1969 for $800,000. Although the wife held in her name a certificate evidencing a
one-third interest, the husband personally received $302,779 from the sale, which represented
a return of the invested capital plus a share of the profit. The district court awarded the
proceeds to the husband and held that the transfer was merely to avoid creditors and that
there was an oral agreement to reconvey.

In November 1962, the husband purchased a parcel of property near the automobile
agency referred to as the Commerce Street property. Title to this property was taken in the
name of the husband’s business. The husband was the sole shareholder. The purchase of the
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Commerce Street property was financed by encumbering that property and the agency
property with a deed of trust. The payments toward reducing that encumbrance were made
by the agency until the agency was sold in 1966. The district court awarded the property to
the husband as his sole and separate property.

In May 1968, the parties purchased the lot adjoining their residence. The husband
testified that he told the wife she would have to get the $750 for the down payment. The
wife did so and put the property in her name. The husband claimed the wife used his money
to make the purchase, but the wife claimed that she made all of the payments and paid the
taxes with money the husband had given her for security. The district court found this lot
to be the sole and separate property of the husband.

The Supreme Court affirmed. The Court noted that properties acquired during
marriage are presumed to be community property, and the presumption can only be overcome
by clear and certain proof citing to Carlson v. McCall, 70 Nev. 437,271 P.2d 1002 (1954)
and Lake v. Bender, 18 Nev. 361, 7 P. 74 (1884). The Court refused to reverse the district
court’s determination that property acquired during marriage, regardless of how title was
held, was the husband’s separate property. The Court held that whether the evidence was
clear and convincing and sufficient to overcome the presumption that the property acquired
during marriage was community property was a question for the district court. The evidence
offered by the husband, together with the reasonable inferences to be drawn therefrom, could
be deemed clear and convincing.

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

The parties married in 1955 and separated July 1973. During the first month of their
separation, the wife filed a complaint for separate maintenance, seeking to be awarded the
family residence as her share of the community property, 50 percent of the parties’ net
savings, and $5 per month in maintenance payments. The husband claimed the residence
was held in joint tenancy and counterclaimed for divorce. After many continuances, a brief
trial was held in 1981. Even though no deed was produced showing the property was held
in joint tenancy, the district court found that it was. The court ordered the immediate sale
and the equal division of the net proceeds, or, in the alternative, the payment within 30 days
by the wife to the husband of $24,000 for his share of the equity. The court gave no
consideration to the mortgage payments made by the wife following the separation. No
finding or ruling made regarding a mobile home purchased by the husband after the
separation but before the decree of divorce.

The Court noted that all property acquired after marriage is presumed to be
community property and that the presumption could be rebutted with clear and convincing
evidence and cited to Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982); Roggen v.
Roggen, 96 Nev. 687, 615 P.2d 250 (1980) and NRS 123.220. The Court also noted that a
valid deed which showed that title was held in joint tenancy was the clear and certain proof
needed to overcome the community property presumption, and such a deed raised the
rebuttable presumption that the property was in fact held in joint tenancy citing to Waldman
v. Waldman, 97 Nev. 546, 635 P.2d 289 (1981); Neumann v. McMillan, 97 Nev. 340, 629
P.2d 1214 (1981) and Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976). Until evidence
was produced to the contrary, the house was to be considered as community. The case was
remanded for a reconsideration as to the property’s character. As to the mobile home, the
Court concluded that it was community property as well subject to division, and the fact that
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parties separated did not end the community. The Court also concluded the husband’s
retirement plan was community property and ordered that it be divided.

COMMUNITY PROPERTY, earnings

In re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936)

The wife died intestate in February 1934. The wife was survived by her husband and
daughter. The husband was made the administrator of the estate. The husband, as the
administrator, requested distribution of the estate which was primarily two fractional city lots
which he claimed were community and should be distributed to him as the surviving
husband. The daughter objected claiming that the property was the separate property of her
mother. The district court decided that the property was community property.

The Supreme Court affirmed. The Court held the fact that the wife was named as the
grantee in the deed was insufficient to show a gift from the husband to her. The Court noted
that even if the husband knew that the deed was made to the wife, the presumption would
still be that it was community property citing to Milisich v. Hillhouse, 48 Nev. 166, 228 P.
307 (1924). The Court further held that the true test of the separate or community character
of property acquired during the marriage ordinarily lies in whether it was acquired by
community funds and community credit or by separate funds. The Court additionally noted
that whatever is gained by the toil or talent of either spouse belongs to the community.
Malmstrom v. People’s Drain Ditch Co., 32 Nev. 246, 107 P. 98 (1910) and Adams v.
Baker, 24 Nev. 375, 55 P. 362 (1897). Property could be vested in either spouse, but the
true character of the property was to be determined by the nature of the transaction under
which it was acquired without reference to who retains the title. The Court concluded that
generally, property purchased by either husband or wife during the existence of the
community was community property, the determinative consideration being whether the
purchase was made with community or separate funds.

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)
A very lengthy opinion. The Court held the earnings of either a husband or wife are
community property.

Cord v. Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978)

The parties were married in 1931, and remained married until the husband’s death
in 1974. The husband’s Will claimed that the entire estate was his separate property. The
widow commenced an action asserting the estate to be community property and her
entitlement to one half of it. There was a postnuptial agreement between them wherein the
wife released present and future community property rights. The district court dismissed the
action based upon the postnuptial agreement. The court found the property provisions of the
agreement enforceable. In the agreement, the widow released her present and future
community property rights. The district court concluded because the widow gave up her
present and future community property rights, she was barred from asserting a community
interest in the decedent’s estate. The court also found her action barred by laches
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The Court, when discussing the application of the Pereira and Van Camp methods
of apportionment, advised that the law of Nevada was that the rents and profits from a
spouse’s separate property are separate property and the earnings of either spouse during
marriage are community. Id. at 25-26.

Sly v. Sly, 100 Nev. 236, 679 P.2d 1260 (1984)

At the time of their marriage, the parties each owned real property. During the
marriage, the parties lived in the wife’s home. Mortgage payments were made on that
property throughout the marriage. The primary source of these payments was apparently the
proceeds from a craft business operated by the wife. The business had been purchased after
the marriage with joint funds. The husband letter began constructing a residence on his
separate property lot, performing most of the work himself. The funds came from money
withdrawn from a community savings account and the sale of his prior separate property
residence. The district court made a finding that both parties’ separate property had been
improved with community assets. The court found the community interest in the lot on
which the husband’s residence was built included the value of the husband’s labor, and the
value of the building materials used. No community property interest was found in the
wife’s residence. The district court also found that the craft business had been transmuted
from community property to separate property by the division of the bank accounts.

The Supreme Court reversed. The Court noted where part of the purchase price of
one spouse’s separate property is paid with community funds, the community acquires a pro
tanto interest in the property, citing to Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922).
The Court held that there was no apparent justification for ignoring the community property
interest in the home. As to the house which was built on the lot, the Court noted that the
labor and skills of a spouse belong to the community citing to Ormachea v. Ormachea, 67
Nev. 273,297,217 P.2d 355,467 (1950) and held that the husband’s labor was a community
asset even if it occurred after his regular job ended.

Robison v. Robison, 100 Nev. 668, 691 P.2d 451 (1984)

The wife owned two parcels of land at the time of marriage. After the marriage,
$3,011 was paid toward the purchase price of the property with community funds. Despite
the community’s contribution toward the purchase price, the district court characterized the
parcel as the wife’s sole and separate property. The district court concluded that since the
wife’s income, which went to support the community, greatly exceeded the husband’s
income, the payments out of community funds did not create a sufficient interest in the wife’s
property to give it the quality of community property. The second parcel was the wife’s
residence. After marriage, $19,923 was paid toward the purchase price from community
funds. The district court concluded found that the benefit to the husband from using the
property exceeded any community interest he might have gotten as a result of the community
payments.

The Supreme Court reversed on both issues. The Court noted that where payments
were made with community funds which was owned by one spouse before marriage, the
community was entitled to a pro tanto interest in such property in the ratio that the
community payments bear to the payments made with separate funds citing to Sly v. Sly, 100
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Nev. 236, 679 P.2d 1260 (1984) and Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922).
The Court also noted that the fact that the post marriage payments were principally derived
from the earnings of the owner-spouse was of no consequence and that the earnings of either
spouse during the marriage were considered to be community regardless of which spouse
earned the greater income or which spouse supported the community citing to Cord v.
Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978). Because the income used to pay down the
mortgage on the land was acquired during the marriage it was held error for the district court
to have characterized the property as the wife’s separate property. As to the residence, the
Court similarly held that where a portion of the purchase price of separate property was paid
for with community funds, the community acquired a pro tanto interest. Citing to Cord v.
Cord, 98 Nev. 210, 644 P.2d 1026 (1982), the Court held where a spouse made a conscious
choice to use his or her separate property, rather than available community property, to pay
community expenses, the use of the separate property constituted a gift to the community.

COMMUNITY PROPERTY, distribution

Johnson v. Steel Inc., 94 Nev. 483, 581 P.2d 860 (1978)

The parties were married for 20 years. The husband was president and controlling
shareholder of a close corporation. The wife stayed home the entire time, had no education
or skills, one of the children had permanent medical problems, the property awarded to her
was not income producing, and the husband made $87,500 per year. The wife was awarded
$1,250 per month in alimony for two years. The district court also awarded to the wife trial
shares representing 40.13 percent ownership of Steel, Inc., a close corporation of which her
husband was president and had been a controlling stockholder. The district court advised
that it made its order because of the lack of cash assets.

The Supreme Court affirmed. The Court held that the district court’s order to
distribute the stock as opposed to its value gave due consideration of the business realities
involved.

COMMUNITY PROPERTY, division

Weeks v. Weeks, 72 Nev. 268, 302 P.2d 750 (1956)

The district court found the ranch and range lands, buildings, and improvements,
supplies and equipment to be worth $180,000, livestock $56,008, a promissory note $12,000,
cash on deposit $15,522, an automobile $2,320. The assets were subject to an encumbrance
of $45,000 for payment of the ranch, leaving a net value in the sum of $220,850. The court
then found ranch, at the time of the divorce, comprised several smaller ranches that had been
acquired during the marriage and integrated into a single ranching unit. The district court
further found that the integrated ranching unit was capable of producing more cattle, than as
separate components, so that a partition would not only decrease the value, but would cost
more money be required the spending of substantial sums for the purchasing of fencing and
building improvements. The district court refused to assign to the wife a ranch on which the
parties had resided.
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The Supreme Court affirmed the district court’s refusal to partition the ranch, finding
that there was substantial support for its decision.

COMMUNITY PROPERTY, goodwill defined

Ford v. Ford, 105 Nev. 672, 782 P.2d 1304 (1989)
Goodwill is a reputation that will probably generate future business.

COMMUNITY PROPERTY., life insurance policies

Christensen v. Christensen, 91 Nev. 5, 530 P.2d 754 (1975)

The husband had a life insurance policy through his employment. The insurance
policy was purchased through a payroll deduction of $3.30 per month from the husband’s
salary, and all such deductions were made after the husband’s marriage. A total $66 had
been deducted for such insurance at the time of his death. The husband’s sons were listed
as the beneficiaries. The husband died intestate. The district court awarded the proceeds
to the wife.

The Supreme Court reversed. The Court held that the premiums expended by the
husband were not unreasonable in relation to the whole the community estate and the
husband could name his sons as the beneficiaries.

Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976)

The husband purchased a life insurance policy and named the wife as beneficiary.
The premiums were paid out of community funds. In March 1973, the husband filed for
divorce. In August 1973, the husband died. The son filed a probate proceeding to determine
the status of certain real and personal property seeking to have the property declared to be
community property and subject to administration. The district court held that the policy was
community property and that one-half of the proceeds should be distributed to the wife and
the remaining one-half to become an asset of the estate.

The Supreme Court reversed. The Court held that when one spouse is the named
beneficiary in the life insurance policy of the other spouse, and remains so at the time of the
insured’s death, all proceeds vest in the surviving spouse as separate property even though
all the premiums had been paid with community funds. Id. at 692.

Brown v. Brown, 101 Nev. 144, 696 P.2d 999 (1985)

When the parties were divorced, the district court awarded each party an equal
interest in the insurance policies owned by them, including an equal interest in the cash value
of said policies, if any. After the decree was filed, the husband canceled his life insurance
policies. The husband was found to be in contempt of court and was placed in custody. The
district court concluded the cancellation of insurance policies to be a violation of the decree
and ordered that the husband be divested of his interest in the marital residence. The equity
was approximately one-half the face value of the policies.

The Supreme Court reversed. The Court noted that there was no mention in the
decree that the husband was required to maintain the life insurance policies. The Court held
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because of that the husband was entitled to cancel the life insurance policies and there should
have been no consequences to him.

COMMUNITY PROPERTY, life estate

Pryor v. Pryor, 103 Nev. 148, 734 P.2d 718 (1987)
A life estate is divisible as community property.

COMMUNITY PROPERTY, loan

Jones v. Edwards, 49 Nev. 299, 245 P. 292 (1926)

A claim was made that the husband owed the boarder a sum of money. A promissory
note was executed by the husband in favor of the boarder on March 1, 1917, for $1,000. The
complaint alleged that no part of the note, either principal or interest, had been paid, except
$330, which was paid on account of said note as follows: March 1, 1920, for $10, and
November 1, 1920, to June 5, 1921, at the rate of $10 each week, and that said sums paid had
been credited on account of the principal and interest of said note. The boarder had roomed
at husband and wife’s home for a week beginning March 1, 1920, and also from November
1, 1920, to June 5, 1921. In regard to the payments, the boarder testified that some time in
May 1921, at the husband’s home, the husband agreed with him that his board and lodging
during the times mentioned was to be charged for at the rate of $10 per week, and to be
credited on the note. The husband denied that any such agreement was made, and contended
that the evidence showed that the amount due for the boarding was the earnings of his wife,
and, as such, was her separate property.

The boarder had roomed and boarded at the home of the husband and his wife for
several years prior and had always paid his bill for the same to the wife and never to the
husband. The boarder had applied to her to be received as a roomer and boarder. The home
where the boarder stayed was the property of the wife. The wife did all of the work. The
district court held that the boarder’s indebtedness for board and lodging was community
property.

The Supreme Court affirmed. The Court noted that all property acquired after
marriage is presumed to be community property, and the burden of proof is upon the person
claiming it to be separate property citing to Lake v. Bender, 7 P. 74, 18 Nev. 402 (1884).
The Court also noted that the house was the home of husband and the wife and their children
that the keeping of boarder was incidental. The Court concluded that a loan made during the
marriage to the husband, was a loan to the community, and the lower court was justified in
concluding from the evidence that respondent’s indebtedness for board and lodging was
community property, which husband had the right, under the statute, to have applied as
payment on the note.

COMMUNITY PROPERTY, opinion of one party

Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922)
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In 1907, the husband entered into an agreement to purchase a ranch, with the
purchase price being payable in annual installments. The opinion is not specific as to exactly
when, but another tract of land was purchased prior to marriage. In 1908, the parties married.
A deed was executed in 1910, granting the property to the husband. Later in 1910, the
husband and wife entered into an agreement to sell the property. Some of the recitals in the
sales agreement indicated that the husband and wife joined in the agreement to sell, that
payment was to be made to both parties. The purchase price for the property was paid for
in 1911. Subsequently, and prior to the divorce, two tracts of land were purchased. In 1916,
the parties divorced. The husband died in 1918 intestate with the tracts of land still in his
name. The question for the district court was whether the property was community or
separate. The district court ruled that the wife was the owner, of an undivided half-interest
in two of said tracts of land, and of an undivided 82/100 interest in one of tracts

The Supreme Court reversed. In reversing, the Court held that the opinion of either
spouse as to whether property is separate or community is of no weight whatever. Its
character, in these respects, is determined by the time and manner in which it is acquired.
Id. at 180.

In re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936)

The wife died intestate in February 1934. The wife was survived by her husband and
daughter. The husband was made the administrator of the estate. The husband, as the
administrator, requested distribution of the estate which was primarily two fractional city lots
which he claimed were community and should be distributed to him as the surviving
husband. The daughter objected claiming that the property was the separate property of her
mother. The district court decided that the property was community property.

The Supreme Court affirmed. The Court held the fact that the wife was named as the
grantee in the deed was insufficient to show a gift from the husband to her. The Court
further held that the true test of the separate or community character of property acquired
during the marriage ordinarily lies in whether it was acquired by community funds and
community credit or by separate funds and that the opinion of either spouse as to whether
property is separate or community was of no weight citing to Barrett v. Franke, 46 Nev.
170, 180, 208 P. 435, 438 (1922).

Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976)

In March 1973, a complaint for divorce was filed. The wife filed an answer and
counterclaim alleging that the parties had acquired community property. The husband, in his
reply, admitted that allegation and only denied the amount of the balance of the savings and
checking accounts. In August 1973, the husband died. The son filed a probate proceeding
to determine the status of certain real and personal property seeking to have the property
declared to be community property and subject to administration. The district court held that
the joint tenancy deeds conveying all the real property involved to the husband and wife as
joint tenants, and not as tenants in common, with full rights of survivorship, did not without
other clear and certain independent evidence overcome the presumption that such property
purchased with community funds was community property.
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The Supreme Court reversed. In reversing, the Court noted that unless otherwise
provided by law, decree, or agreement, all property acquired after marriage is considered to
be community property under NRS 123.220 and that presumption can only be overcome by
clear and convincing evidence citing to Todkill v. Todkill, 88 Nev. 231, 495 P.2d 629
(1972) and Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970). The Court further noted that
the opinion of either spouse as to whether property is separate or community is of no weight
citing to In Re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936) and Barrett v. Franke,
46 Nev. 170, 208 P. 435 (1922).

Verheyden v. Verheyden, 104 Nev. 342, 757 P.2d 1328 (1988)

A house was acquired by the husband in 1981, taking title by trading a less valuable
house from his sister. The difference was made up by the husband canceling a debt owed to
him by his sister. The house was acquired prior to marriage, however, the wife argued that
the community acquired an interest in the house by contributing to its purchase price and by
contributing to improvements made on the house. The district court awarded the wife an
interest in the house. As to a car that was in dispute, the husband testified that the 1982
Honda was purchased during the marriage. The wife testified that when the car was
purchased, the husband told her it was a gift to her. The husband’s name still appeared on
the title. The explanation for that was that because the wife wanted the husband to have the
car if something happened to her. The district court also found that the husband made a gift
to the wife of the 1982 Honda automobile owned by the parties.

The Supreme Court reversed. The Court noted that record failed to show how the
community contributed to the purchase price. The Court further noted that if there been a
mortgage on the house, and the wife had been able to prove that the principal on that
mortgage was reduced by payments made with community funds, then she could have taken
the position that the community acquired a pro tanto interest in the residence. As to
improvements the Court noted that the record failed to provide substantial evidence that the
improvements were made from community funds rather than from the husband’s separate
funds. Second, there was no evidence in the record that these improvements increased the
value of the house. The record appeared to indicate that the expenditures were for routine
maintenance. The Court held that there was no substantial evidence in the record to support
the ruling. As to the car, the Court noted that the mere oral expression by a spouse that a car
purchased during the marriage is a “gift” to the other spouse does not attain the level of clear
and certain proof necessary to overcome the presumption of community property citing to
Milisich v. Hillhouse, 48 Nev. 166, 228 P. 307 (1924). The Court also noted that the
opinion of either spouse is of no weight in determining whether property is community or
separate citing to Bank v. Milisich, 52 Nev. 178, 283 P. 913 (1930). The Court held that
district court’s finding that the presumption of community was overcome by clear and certain
proof was unsupported by substantial evidence and had to be reversed.

COMMUNITY PROPERTY, presumptions

Laws v. Ross, 44 Nev. 405, 194 P. 465 (1921)

Rev. 7/6/2005 - 1 1 8'



The case was to recover the sum of $1,012, the husband and wife defendants. The
complaint sought to recover goods and the value of labor. In 1913, the husband purchased
land. In 1915, the plaintiff and husband, entered into a lease in which the plaintiff acquired
possession for three years, in consideration of certain rentals agreed to be paid. In 1917, the
husband conveyed the land to the wife. In 1918, the parties negotiated that the plaintiff
would build a building, and provide all of the material and labor. It was further agreed that
the defendants would pay for the actual cost of material and labor necessary in constructing
such addition when the premises were vacated. The defendants claimed there was no
agreement for reimbursement, but instead that the plaintiff could remove the improvements.
The plaintiff left the improvements on the premises, and sought to recover the amount
expended in their construction. The defendant wife claimed the property as her separate
estate. The district court rendered judgment against both defendants.

The Court stated that “[w]e believe that no other safe rule can be laid down than that
property or money once a part of the community will be presumed, as against creditors, to
remain such until shown by clear, certain, and convincing proof to have been transmuted into
separate property. Id. at415-16. The Court also noted that in Lake v. Bender, 18 Nev. 361,
4 P.711,7 P. 74 (1884), it held that, to establish a gift from one spouse to another of any
interest in a community estate, convincing proof was required. The Court further concluded
that the district court having found that the property in question was community property,
no judgment should have been entered against the wife, but the judgment against the husband
should not be set aside for that reason. The Court affirmed the judgment as to the husband
and modified it as to the wife.

Milisch v. Hillhouse, 48 Nev. 166, 228 P. 307 (1924)

In approximately 1916, the husband purchased a car. The sheriff, acting under a writ
of attachment, attached an automobile in an action to recover a money judgment against the
husband. The action was instituted to recover the possession of the car, upon the theory that
it was the separate property of the wife. The wife testified that the husband gave her the car,
and that she traded it in for another car paying the difference, and in 1920 traded in the
second car for the car in question a difference of $1,700 in cash. The wife claimed that the
major portion of the cash she used in paying the difference in these trades was savings from
money her husband gave her with which to run the house. The district court held that the
monies advanced by the husband for household expenses were not separate property.

The Supreme Court affirmed. The Court saw the issue as whether community
property had been transmuted into separate property. The Court noted there is presumption
that all property acquired by either spouse during marriage is community and that it remains
community until clearly shown to have been transmuted into the separate property citing to
Laws v. Ross, 44 Nev. 405, 194 P. 465 (1920) and Barrett v. Franke, 46 Nev. 170, 208 P.
435 (1922). The Court concluded that overthrowing the presumption that the car was
community property could not be done by simple naked statements that the car was a gift,
nor that the money and the car, which were given as consideration for the car in question,
were gifts, but it was necessary to present facts from which the conclusion could be reached
that they were not community property. Id. at471. The Court also concluded that fact that
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the bill of sale was to the wife did not affect the presumption that the car was community
property.

Verheyden v. Verheyden, 104 Nev. 342, 757 P.2d 1328 (1988)

A house was acquired by the husband in 1981, taking title by trading a less valuable
house to his sister. The difference was made up by the husband canceling a debt owed to
him by his sister. The house was acquired prior to marriage, however, the wife argued that
the community acquired an interest in the house by contributing to its purchase price and by
contributing to improvements made on the house. The district court awarded the wife an
interest in the house. As to the car in dispute, the husband testified that the 1982 Honda was
purchased during the marriage. The wife testified that when the car was purchased, the
husband told her it was a gift to her. The husband’s name still appeared on the title. The
explanation for that was that because the wife wanted the husband to have the car if
something happened to her. The district court also found that the husband made a gift to the
wife of the 1982 Honda automobile owned by the parties.

The Supreme Court reversed. As to the house, the Court noted that record failed to
show how the community contributed to the purchase price. The Court further noted that if
there been a mortgage on the house, and the wife had been able to prove that the principal
on that mortgage was reduced by payments made with community funds, then she could have
taken the position that the community acquired a pro tanto interest in the residence. As to
improvements the Court noted that the record failed to provide substantial evidence that the
improvements were made from community funds rather than from the husband’s separate
funds. Second, there was no evidence in the record that these improvements increased the
value of the house. The record appeared to indicate that the expenditures were for routine
maintenance. The Court held that there was no substantial evidence in the record to support
the ruling. As to the car, the Court noted that the mere oral expression by a spouse that a car
purchased during the marriage is a “gift” to the other spouse does not attain the level of clear
and certain proof necessary to overcome the presumption of community property citing to
Milisich v. Hillhouse, 48 Nev. 166, 228 P. 307 (1924) The Court also noted that the opinion
of either spouse is of no weight in determining whether property is community or separate
citing to Bank v. Milisich, 52 Nev. 178, 283 P. 913 (1930). The Court held that district
court’s finding that the presumption of community was overcome by clear and certain proof
was unsupported by substantial evidence and had to be reversed.

COMMUNITY PROPERTY, profits from separate property

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)

If skill and efforts of either husband or wife or both are essential to the profits gained
from the operation or management of separate property, then in at least a part of the profits
are community property.

COMMUNITY PROPERTY, segregation

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)
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The husband, as the manager of community property, has a duty to keep community
and separate property segregated.

COMMUNITY PROPERTY., transmutation rebuttable

Petition of Fuller, 63 Nev. 26, 159 P.2d 579 (1945)

The parties married May 1921. The property in dispute was deeded to the husband
June 1921. In January 1924, the husband made, executed and delivered a grant, bargain and
sale deed for the property to the wife, with the wife to pay the mortgage. There was no
evidence that the property was paid for out of the wife’s separate estate. Instead, the record
showed the land was paid for out of community funds. The wife died December 1943. She
left an estate consisting of real property. The husband maintained that it was community
property. The children filed an objection. The district court found that the real estate was
community property and that it was acquired by them subsequent to their marriage

The Court noted that the deed contained no recital that the property was from that day
forward to be her separate estate. The parties resided on the premises from the time of
marriage to death. The Court first noted that from the time the property was deeded to the
husband until the time he deeded to the wife the property was presumptively community
property citing to In re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936); Jones v.
Edwards, 49 Nev. 299, 245 P. 292 (1926), and Milisich v. Hillhouse, 48 Nev. 166, 228 P.
307 (1924). The Court then noted that by the deed of January 1924, the property became,
presumptively, the separate property of the wife. The Court noted the presumption was
rebuttable. The Court additionally noted that the district court found that the property was
paid for with community funds, and that it was community property at the time of the wife’s
death. The Court found that there was ample evidence in the record to support those findings
and concluded that any presumption that the premises were separate property was
satisfactorily overcome.

COMMUNITY PROPERTY, transmutation; valuation

Kerley v. Kerley, 111 Nev. 462, 893 P.2d 358 (1995)

The parties married in 1981. In 1982, the husband quitclaimed a home he owned
before the marriage to both parties as joint tenants. In Spring 1983, the parties executed a
quitclaim deed to husband. That deed was recorded in Fall 1983. In 1989, the husband filed
for divorce. The district found the home was community property since the deeds from the
husband to the parties and the subsequent deed from the parties to the husband were executed
during the marriage. The district court applied Malmquist v. Malmquist, 106 Nev. 231,792
P.2d 372 (1990) and found wife’s interest in the home was $32,150 of a total equity of
$176,500. The district court found that evidence presented by husband to show he had spent
separate funds to remodel portions of the home during the marriage, “evidence regarding the
time of and amounts spent in remodeling were inconclusive and speculative.” While
acknowledging husband may have spent separate property to improve the community
property residence, the district court judge found those expenditures were a gift to the
community.
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While the Supreme Court noted Malmquist applies to cases where there are
community property contributions to separate property and where separate property is
contributed to community property, the Court reversed finding:

The district court cannot perform a Malmquist apportionment
unless either separate property has increased in value through community
efforts, or conversely, community property value has been enhanced by
separate property contributions.

In the instant case, the district court first found that the [residence]
was community property and then improperly apportioned that property
between separate property and community property interests without first
finding that the property had either been transmuted back into separate
property or had been substantially enhanced in value by separate property
contributions.

Because the separate property contributions did not add substantial
value to the [residence], we conclude that this removes that property from
apportionment under Malmquist. Accordingly, we reverse the decree of
the district court granting [wife] $32,150.00 as her share of [the residence]
under the Malmquist formulae, and remand for a redistribution of the
[residence] property consistent with this opinion and NRS 125.150. See
also McNabney v. McNabney, 105 Nev. 652, 782 P.2d 1291 (1989).

Id. at 466.

Kerley v. Kerley, 112 Nev. 36, 910 P.2d 279 (1996)

On rehearing, the Court concluded that its opinion in case Kerley v. Kerley, 111
Nev. 464, 893 P.2d 359 (1995) contained an error of law, namely that the deeds in question
created a presumption of community property. The Court stated that it has “consistently held
that a spouse to spouse conveyance of title to real property creates a presumption of gift that
can only be overcome by clear and convincing evidence,” [citations omitted] and that,
“[m]oreover, property acquired by gift during marriage is separate property pursuant to NRS
123.130, and therefore is not community property pursuant to NRS 123.220.” Id. at37. The
Court concluded that the second deed, transferring the property from the two parties as joint
tenants to the husband, was presumed to be a gift of the wife’s interest.

Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)

At the time of the marriage, the husband had a half-interest in a lawn business. Seven
years after marriage, the lawn-care segment was sold (and the wife signed as a seller), and
the business name was changed to show it was a nursery. At the time of the divorce, the total
value of stock in the nursery was between $581,000 and $589,000. The husband’s father
owned part of the stock as well. The wife claimed that the original business, acquired before
marriage, was a lawn care business and that by its sale, the lawn care business the original
business “ceased to exist,” that the original capital investment was recaptured by the sale, and
nursery was acquired and operated in its entirety throughout the marriage. The wife also
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argued that the corporation was somehow transmuted from separate to community property
because of her signature on the sales documents. The district court refused to re-characterize
the business as community. The district court determined that the husband’s separate interest
in the nursery was $236,106. The wife was awarded $118,053 for the “community
investment into the productivity of the corporation.”

The Supreme Court found the wife’s argument that the business change terminated
the earlier business, rendering the business upon divorce community property,
“unpersuasive.” The Court held that transmutation required a showing by “clear and
convincing” evidence, citing to Bank v. Milisich, 52 Nev. 178, 183,283 P. 913,914 (1930).
While the wife signed a “stock transfer restriction,” no shares were ever issued to her. The
husband testified that he never intended to make a gift to the wife of any interest in the
property. The Supreme Court held that “the appearance of [wife’s] signature as a shareholder
on certain documents, without more, was not clear and convincing evidence of
transmutation” citing to Schulman v. Schulman, 92 Nev. 707, 716-17 & n.9, 558 P.2d 525,
531 & n.9 (1977). Id. at 858.

COMMUNITY PROPERTY, unequal division

Shane v. Shane, 84 Nev. 20, 435 P.2d 753 (1968)

The district court awarded the wife $16,500 in lieu of all her community property
rights, and as and for alimony. The Supreme Court affirmed an apparent unequal distribution
of property through an alimony award due to the husband’s financial misconduct. The Court
found that the district court, after considering all the evidence in the record, made a fair, just
and equitable award. Specifically, the record established the husband received through his
accountant $2,259.63 which was the community property of the parties; that $6,504.47 of the
community was transferred to the accountant, all with the purpose and design of removing
the monies from the wife and for the ultimate use of the husband; that at the husband’s
request, the wife executed an $1,800 note to an acquaintance of the husband, which the
husband agreed to pay.

Lofgren v. Lofgren, 112 Nev.1282, 926 P.2d 296 (1996)

The Supreme Court construed the 1993 revision of NRS 125.150 in this opinion,
which required an equal division of community property unless compelling reasons to the
contrary existed. The husband had transferred $100,000 to his father; while he got most of
it back, some $39,800 remained unaccounted-for, which the district court found was either
wasted or secreted. The husband also “transferred $17,000 for his personal use,” used
$11,200 to improve and $10,000 to furnish his [apparently separate property] house,
transferred another $13,000 to his father, paid $5,000 to his children. Adding these sums to
the missing $39,800 totaled some $96,000. The district court’s “augmented” the wife’s share
by half that sum, or $48,000.

The Supreme Court affirmed. In upholding the district court’s unequal division of
community property in favor of the wife, the Court noted husband had secreted or wasted
community funds which supported the unequal division of community property by the
district court.
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Putterman v. Putterman, 113 Nev. 606, 939 P.2d 1047 (1997)

The district court found that the husband refused to account for finances over which
he had control, that he had charged several thousands of dollars in credit card debt after the
separation, which the wife paid, and that the court believed that the husband was lying about
having no income. The district court made meticulous findings as to why the division was
unequal.

The Supreme Court found these grounds adequate “compelling reasons” for an
unequal property distribution. The Court entered into a discussion of possible types of
compelling reasons, financial misconduct in the form of one party’s wasting or secreting
assets during the divorce process, negligent loss or destruction of community property,
unauthorized gifts of community property and possibly, compensation for losses occasioned
by marriage and its breakup. The Court distinguished hiding or secreting assets during
divorce proceedings, on the one hand, from “undercontributing to or overconsuming of
community assets during the marriage” on the other.

Obviously, when one party to a marriage contributes less to the community
property than the other, this cannot, especially in an equal division state,
entitle the other party to a retrospective accounting of expenditures made
during the marriage or entitlement to more than an equal share of the
community property. Almost all marriages involve some disproportion in
contribution or consumption of community property. Such retrospective
considerations are not and should not be relevant to community property
allocation and do not present ‘compelling reasons’ for an unequal
disposition; whereas, hiding or wasting of community assets or
misappropriating community assets for personal gain may indeed provide
compelling reasons for unequal disposition of community property.

Id. at 609.

Wheeler v. Upton-Wheeler, 113 Nev. 1185, 946 P.2d 200 (1997)

In 1993, the wife filed for divorce. Attrial, the wife introduced photographs showing
bruises, alleging that husband abused her, and “admitted for the limited purpose of
determining whether her request for an unequal division of community property should be
granted.” The district court gave her an unequal distribution.

The Supreme Court reversed. The Court determined that “except for consideration
of the economic consequences of spousal abuse or marital misconduct, evidence of spousal
abuse or marital misconduct does not provide a compelling reason under NRS
125B.150(1)(b) for making an unequal disposition of community property. If spousal abuse
or marital misconduct of one party has had an adverse economic impact on the other party,
it may be considered by the district court in determining whether an unequal division of
community property is warranted.” Id. at 1190. The case was remanded to determine
whether there had been such an economic impact.

COMMUNITY PROPERTY, using husband’s separate funds or community funds to improve
separate property
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Lombardi v. Lombardi, 44 Nev. 314, 195 P. 93 (1921)

The wife owned a house through inheritance at the time of marriage. During the
marriage, the husband spent money constructing a sewer, rebuilding the brick dwelling-house
and making other improvements in the amount of $2,900. When the divorce was granted,
the district court ordered that the property used during the marriage as the residence was the
wife’s separate property.

The Supreme Court affirmed. The Court noted that the husband did not argue that
his expenditure of monies in improving his wife’s separate property did not operate to change
title and that in the absence of any specific agreement to the contrary, title to the
improvements followed the land. The Court held that monies paid by the husband to the
wife’s estate was presumed to be a gift.

Giorgi v. Giorgi, 77 Nev. 1,358 P.2d 115 (1961)

After marriage, the parties purchased a house holding it as joint tenants. At trial, the
husband testified that the wife had repeatedly stated to him that, in the event of a divorce, she
did not want to receive any of the property he had before marriage. The wife did not in any
way deny having made the statements. When the divorce was granted, the district court,
permitted the husband to back out the separate property funds he paid toward the purchase
of the house held in joint tenancy with the balance of the equity being divided equally
between the parties.

The Supreme Court affirmed as modified. The Court noted that both parties accepted
that the separate funds so paid by the husband were presumed to have been a gift to the wife
or to the joint tenancy and that the burden was upon the husband to overcome such
presumption by clear and convincing evidence citing to Weeks v. Weeks, 72 Nev. 268, 302
P.2d 750 (1956); Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948) and Zahringer
v. Zahringer, 76 Nev. 21, 348 P.2d 161 (1960). Because of the circumstances, the Court
held that the district court was justified in considering such statements as having been made
and the husband was able to overcome the presumption that the property placed into joint
tenancy were presumed to have been a gift to the wife or to the joint tenancy.

Hopper v. Hopper, 80 Nev. 302, 392 P.2d 629 (1964)

The husband’s separate property was improved by the construction of a swimming
pool. The swimming pool was paid for by the separate funds of the wife. The district court
did not reimburse the wife for its cost reasoning that the law presumed a gift from the wife
to the husband of the swimming pool cost, which was not rebutted.

The Supreme Court affirmed. The Court cited to Lombardi v. Lombardi, 44 Nev.
314, 195 P. 93 (1921), wherein the husband expended his separate funds to improve his
wife’s separate real property and it held there that, in the absence of any agreement to the
contrary, the title to the improvement followed the land. The Court affirmed the district
court’s conclusion that it saw no reason to consider the monies paid by the wife as a loan.

Malmquist v. Malmquist, 106 Nev. 231, 792 P.2d 372 (1990)

A lengthy opinion. Contributions of community property were used to improve
separate property. The Court stated it rejected the argument that the community property
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improvements to separate property themselves became separate property. The Court noted
that in most cases it believed reimbursement would be a fair and adequate measure of the
separate or community property contribution. In most cases, improvements added little to
the market value of a residence above the cost of the improvement and the cost of
improvements to residential housing often exceeded any increase in the market value of the
residence attributable to the improvements. The Court noted that in some cases
reimbursement might not be appropriate such as where (1) improvements actually decreased
the value of the property, (2) vast bulk of appreciation in value of property was the result of
improvements, or (3) improvements were purchases with credit and contributions of both
separate and community property were made to the improvements. Wonderfully complex
formula.

COMMUNITY PROPERTY., using separate funds to acquire property held as joint tenants

Gorden v. Gorden, 93 Nev. 494, 569 P.2d 397 (1977)

At the time of the divorce, the parties had a residence, a lot in Fallon, a nine acre
parcel by the river, two secured promissory notes, some small bank accounts, cars and other
personal property. The wife had the residence from a prior marriage and title remained in
her name during her marriage. Title to the rest of the real property and securities was placed
in joint tenancy. The residence was remodeled and improved with separate funds the
husband received from an inheritance. The remaining realty and promissory notes were also
acquired with these funds. The district court made an equal distribution of all of the
property.

The Supreme Court affirmed. The Court began by noting that in the absence of
express findings, it would imply findings where the evidence clearly supported the judgment.
Hardy v. First Nat’l Bank of Nev., 86 Nev. 921,478 P.2d 581 (1970) and Pease v. Taylor,
86 Nev. 195, 467 P.2d 109 (1970). The Court then noted that necessary findings were that
the husband made a gift of his separate inheritance when he purchased the notes and property
and placed them in joint tenancy. The Court noted that when separate funds of a spouse were
used to acquire property in the names of the husband and wife as joint tenants, it was
presumed that a gift of one-half of the value of the joint tenancy property was intended and
that presumption could only be overcome only by clear and convincing evidence citing to
Giorgi v. Giorgi, 77 Nev. 1,358 P.2d 115 (1961); Weeks v. Weeks, 72 Nev. 268, 302 P.2d
750 (1956) and Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948). The Court
concluded the record did not suggest clear and convincing proof to overcome the
presumption. The Court also noted that the using of separate property raised the presumption
that the husband intended to benefit the wife’s property citing to Hopper v. Hopper, 80 Nev.
302,392 P.2d 629 (1964) and Lombardi v. Lombardi, 44 Nev. 314, 195 P. 93 (1921). The
Court also concluded that there was no evidence in the record to rebut that presumption.

Campbell v. Campbell, 101 Nev. 380, 705 P.2d 154 (1985)
The parties purchased the house in 1977 and held title as joint tenants. The wife
claimed that she should be reimbursed for one-half of the $69,000 down payment she made.
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The district court divided the house 60/40 in favor of the wife. The district court rebuffed
the wife’s claim for reimbursement.

The Supreme Court rejected the wife’s claim as well. The Court concluded that the
wife failed to rebut the presumption of gift by clear and convincing evidence. The Court
noted that when separate funds of a spouse were used to acquire property in the names of the
husband and wife as joint tenants, it was presumed that a gift of one-half of the value of the
joint tenancy property was intended which could only be overcome by clear and convincing
evidence citing to Gorden v. Gorden, 93 Nev. 494, 497, 569 P.2d 397 (1977). The Court
held that the wife’s testimony, standing alone, was insufficient to rebut the presumption of
gift.

COMMUNITY PROPERTY, unmarried partners

Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984)

A complaint sought declaration of interest in property a couple had acquired over 23
year co-habitation stated cause of action for breach of an implied-in-fact contract to acquire
and hold property as if married or general partners. The district court granted summary
judgment under Rule 12(b).

The Supreme Court reversed. The Court held that unmarried individuals who are
living together have the same rights to lawfully contract with each other regarding their
property as to other unmarried individuals. The agreement may be express or implied from
their conduct. Parties may expect that courts will protect their reasonable expectations with
respect to transactions concerning property rights. Each case should be assessed on its own
merits with consideration given to the purpose, duration and stability of the relationship and
the expectations of the parties.

Western States Constr., Inc. v. Michoff, 108 Nev. 931, 840 P.2d 1220 (1992)

The woman changed her last name to that of the man, and actively participated in
business, with both as co-signors and corporate owners, and with the woman as a license
holder. The man held the woman out as his wife, and had her sign a spousal consent form
to a contract he entered. They filed joint tax returns as husband and wife, designating
corporate profits as community property. The district court found express and implied
agreement between parties to acquire and hold property as if they were married, that
community property laws applied by analogy, and granted judgment against the man and the
corporation for half of net assets.

The Supreme Court held that unmarried cohabitating adults may agree to hold
property that they acquire as though it were community property. The terms of an implied
contract are manifested by conduct. The Court stated, that parties “may agree to hold all
property acquired during the relationship in accord with the law governing community
property. . .. unmarried couples are not precluded from holding their property as though they
were married. . . . In such a case, the community property law can apply by analogy.” Id.
at 938 citing to Hay v. Hay, 100 Nev. at 199, 678 P.2d at 674. The district court’s finding
of an express contract reversed for lack of evidence, and judgment against the corporation
reversed since it was not a party to the contract and so could not breach it.
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COMMUNITY PROPERTY, valuation

Alba v. Alba, 111 Nev. 426, 892 P.2d 574 (1995)

At trial, the district court took the statement of value of certain personal property by
both parties and the value at a midpoint between the value set by both parties. The husband
appealed. The Supreme Court affirmed stating,

Although this court has not addressed the issue of property valuation, other
states have granted the district court wide latitude in determining the value
of personal property [citation omitted]. The consensus of these other states
is that a court’s discretion, so long as the value placed on the property falls
within a range of possible values demonstrated by competent evidence. .
.. the value which the trial judge placed on the property was, by definition,
within that range since it was a simple average of the party’s opinion. Even
assuming, arguendo, that the trial judge should not have based its valuation
[on the midrange approach], any error is harmless, since the valuation
determination was within the range that the trial judge could have
reasonably assigned.

Id. at 427.
CONTEMPT
Awad v. Wright, 106 Nev. 407, 794 P.2d 713 (1990)

Because Wright did not file an affidavit with the order to show cause, the district
court did not have jurisdiction to hold Awad in contempt.

Lamb v. Lamb, 83 Nev. 425, 433 P.2d 265 (1967)

In November 1963, the mother and father entered into a property settlement
agreement whereby the father promised to make $200 per month child support payments.
The property settlement was adopted by the court and incorporated as a part of the judgment
and decree. In May 1966, in support of a motion for an order to show cause why the father
should not be held in contempt, the mother filed an affidavit stating that from November
1963, to March 1966, the father was in arrears $2,816. An order to show cause was issued,
the father failed to appear and he was held in contempt. After arrangements were made to
pay the arrears, the contempt was purged. In November 1966, another affidavit in support
of a motion for an order to show cause why the father should not be held in contempt was
filed which stated the father was $2,820 in arrears from September 1964, to September 1966.
The court issued another order to show cause. In an effort to purge the contempt, the father
filed an affidavit setting forth his debts, and telling his story of remarriage and financial
reverses. At the same time, the father filed a motion to modify the judgment and decree
asking for a reduction in child support payments and for specific visitation privileges, upon
the ground of change in circumstances. At the hearing, the district court found the husband
had the ability to comply with the judgment and decree and adjudged him to be in contempt,
but continued the proceedings for 30 days, during which time the father could purge himself
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of contempt by making the monthly support payments and by paying, or by making a firm
arrangement for the payment of the arrears.

The Court found that the district court action was for civil contempt, and that there
was no imprisonment for debt. The Court noted that monies ordered to be paid as alimony
or child support did not constitute a debt within the meaning of Nevada’s constitution citing
to Ex parte Phillips, 43 Nev. 368, 187 P. 311 (1920) and In re McCabe, 53 Nev. 463, 5
P.2d 538 (1931). There was sufficient evidence for the district court to find that the father
had not paid child support as required, that he had the ability to pay and that he was in
contempt for his failure to comply with a lawful order of the court. The Court also cited to
In re Chartz, 29 Nev. 110, 85 P. 352 (1907), wherein it was stated, “[t]he power of courts
to punish for contempt and to maintain decency and dignity in their proceedings is inherent,
and is as old as courts are old.” Id. at 428. As to denying the father request to modify, the
Court approvingly cited to MacDonald v. Superior Court in and for San Mateo County,
104 P.2d 1071 (Cal.App. 1940), wherein the court stated “[n]o party to an action can with
right or reason, ask the aid and assistance of a court in hearing his demands while he stands
in an attitude of contempt to the court’s legal orders and processes.” Id. at 429.

Dept. of Child & Family Servs. v. Eighth Judicial Dist. Court of Nev., 92 P.3d 1239, 120
Nev. Adv. Op. 50 (July 12, 2004)

The child was born to a couple with substance abuse problems. The child had no
contact with his natural parents since he was eighteen months old. The child came into
DCEFS custody when he was three years old, and since that had been to three foster homes
and four group homes. On three occasions, the child was committed to psychiatric facilities
for self-inflicted wounds and violence against others. The child had a history of being
physically and sexually abused and suffered from various mental disorders. In February
2000, the child was placed in a foster home and his development was monitored. The child
was also enrolled in Reaching Our Community Kids (ROCK) program, an after-school
rehabilitation service designed to develop social skills in children. In October 2003, the
social worker wrote a report on the child. The report acknowledged the child’s continuing
behavioral problems, and noted that the child should remain in his current foster placement.

After the report was written, and before the hearing in question, the child stomped
at another child’s leg at the ROCK program and exhibited violent behavior toward his foster
mother. The social worker called the physician who had been treating the child since
February 2000, and requested an emergency evaluation. The recommendation was made that
the child entered the Spring Mountain psychiatric facility until his behavior stabilized. At
the hearing, DCFS advised the district court about the child’s commitment. The district court
orally ordered the DCFS to remove the child from the facility. The DCFS did not release the
child and no stay of the order was requested. The child’s attorney requested an order to show
cause be issued against the DCFS. An order was issued and at the hearing, DCFS explained
that it understood the district court’s oral order to mean that it should release the child as
soon as possible but not immediately. The district court indicated that it meant immediate
release. The child was still not released. The court orally held the DCFS in contempt and
fined DCFS $500 per day for every day the child remained at the facility. The DCFS filed
for a writ of mandamus.
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The Court noted that a writ of mandamus is an extraordinary remedy that may issue
if the petitioner has no plain, speedy and adequate remedy at law which the Court as has
absolute discretion whether to consider. The Court concluded the district court had
jurisdiction and discretion to issue its release order. The Court also concluded that the
district court’s oral orders were ineffective. The Court noted that prior cases suggested that
an order was not effective until entered by the district court citing to Tener v. Babcock, 97
Nev. 369, 370, 632 P.2d 1140, 1140 (1981). The Court also noted that before a court
reduced its decision to writing, signed it, and filed, the nature of the judicial decision was
impermanent citing to Canterino v. Mirage Casino-Hotel, 118 Nev. 191, 194,42 P.3d 808,
810, (2002). The Court also noted that it had held that the court was free to reconsider the
decision and issue a different written judgment and therefore court’s oral pronouncement
from the bench, the clerk’s minute order, and even an unfiled written order are ineffective
for any purpose citing to Rust v. Clark Cty. School District, 103 Nev. 686, 688-89, 747
P.2d 1380, 1382 (1987). The Court held that the district court’s oral release order was
ineffective, and consequently, it could not serve as a basis for the subsequent contempt order.
The Court further held that dispositional court orders that are not administrative in nature,
but dealt with the procedural posture or merits of the underlying controversy, they must be
written, signed, and filed before they become effective. The Court additionally held that oral
orders dealing with summary contempt, case management issues, scheduling, administrative
matters or emergencies that did not allow a party to gain a procedural or tactical advantage
were valid and enforceable.

CONVEYANCES

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)

The parties were married August 1989. In 1990, the husband’s company agreed to
do construction work for an individual in exchange for a lot in the neighborhood being
developed. The husband signed both his name and the wife’s name to the trade-out purchase
agreement. The parties signed vesting instructions for the escrow company which provided
that title for the property should be vested in the parties as joint tenants when escrow closed.
The husband’s company completed $82,000 worth of work on the individual’s land. The
husband’s company then ran into serious business problems. The holder of one of the debts
threatened to sue. The husband agreed to assign his company’s development right to the
creditor. The husband’s company never took title to the property. The wife refused to sign
the documents assigning the interest in the property in question, and so the husband signed
her name to the documents. The district court found that the property in question had been
placed in joint tenancy and the wife should receive 75 percent of the value of that property,
valued at the time of its assignment.

The Court noted that NRS 111.105 provided, in pertinent part, that “conveyances of
land . . . may be made by deed, signed by the person from whom the estate or interest is
intended to pass . . . and acknowledged or proved, and recorded as directed in this chapter.”
The Court concluded that there was never delivery of the deed to the husband’s company or
to the husband and wife. The wife argued that the parties had an interest in the property
because the purchase agreement had both their names on it. The Court noted that pursuant
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to NRS 111.105, merely signing a purchase agreement was insufficient to convey an interest
in property. The Court held that the district court erred in finding that the wife had an
interest in the property and further erred by awarding her a portion of the proceeds from the
assignment of that property.

CUSTODY, age of discretion

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)

The Court held that it was not an abuse of discretion for the district court to award
custody of the four children under the age of 14 to the mother and to allow the three children
over the age of 14 to choose where they would live. The record showed no instance of any
neglect or abuse by the mother, and the mother seemed to be more concerned about the
welfare of the children than the father.

Murphy v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968)

The parties were divorced July 1963. Temporary physical custody of the two
children, aboy and a girl, was given to the mother. In June 1964, temporary physical custody
was given to the father. Over three years later, in November 1967, the mother moved for
return of custody to her. In February 1968, after a hearing, custody was again given to the
mother. At that time, the boy was 12 years old and the girl was 10 years old. The district
court conferred with the children in chambers. The court commented that the children had
no parental preference and loved both parents. In spite of that statement, the district court
found in its findings of fact that the children preferred their mother. The district court also
found that both parties were fit to have custody.

The Supreme Court reversed. The Court noted that the conflict could not be resolved
by because the interview in chambers was not preserved for appellate review. The Court
held that a change of custody is warranted only when the circumstances of the parents have
been materially altered; and the child’s welfare would be substantially enhanced by the
change citing to Ferguson v. Krepper, 83 Nev. 408, 432 P.2d 668 (1967); Lyerla v.
Ramsay, 82 Nev. 250, 415 P.2d 623 (1966); Sisson v. Sisson, 77 Nev. 478, 367 P.2d 98
(1961), and Osmun v. Osmun, 73 Nev. 112, 310 P.2d 407 (1957). At no point did the
Supreme Court state that the district court should not have taken into consideration the
preferences of the children. The Court found that there was nothing in the record which
supported the district court’s order. The only change shown was the improved mental health
of the mother. There was no evidence to suggest that the children’s welfare would be
promoted by a custody change.

Kern v Kern, 96 Nev. 20, 604 P.2d 354 (1980)

In a habeas corpus proceeding, the Court ruled that Nevada could conduct a full
custody hearing in a habeas proceeding involving a child. The Court concluded that there
was substantial evidence available in Nevada concerning the protection, present and future
care. The Court also gave consideration to the wishes of the child noting the fact that the 14
year old stated a preference to stay with her father and a fear of returning to her mother.
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CUSTODY, agreements

In re Swall, 36 Nev. 141, 134 P. 96 (1913)

The case was a habeas corpus proceeding. The writ was denied. The child in
question was turned over to a childless couple who raised the child as their own. The couple
claimed rights to the child by virtue of an oral agreement, made with the child’s father, when
the child was 5 or 6 years old. The agreement was acted upon for nearly ten years. The
Supreme Court held that agreements as to who will have care and custody of a child should
be upheld so long as they are not detrimental to the child. The Court stated,

the weight of modern authority, however, seems to recognize such
agreements as enforceable where it appears to the advantage of the minor
to enforce the same. This latter view seems to us to be supported by the
better reason. It recognizes the superior rights of natural parents, all other
matters being equal, but places the interest of the child as the first
consideration, and, where it appears that the interest of the child will
manifestly be advanced by enforcing such agreement, the same will not be
disturbed.

Id. at 145.

CUSTODY, best interest standard test in joint physical custody cases

Truax v. Truax, 110 Nev. 437, 874 P.2d 10 (1994)

The parents were subject to a joint physical custody order. The referee found that the
best interests of the children would be served by vesting the mother with primary custody.
The referee agreed with the testimony and recommendations of the CASA; the joint custody
order was working to the detriment of the children, and there was evidence that the son was
being mistreated while at the father’s home. The district court adopted the referee’s findings.
The father appealed, claiming the referee applied the wrong legal standard when considering
a modification of joint custody.

The Supreme Court affirmed. The Court noted that NRS 125.510(2) described when
a joint custody arrangement may be revisited and modified by the court. The Court also
noted that Murphy v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968) only described when a
modification to a primary custody agreement is warranted. The Court further noted that
district courts were vested with broad discretion concerning child custody matters citing to
NRS 125.510 and Rooney v. Rooney, 109 Nev. 540, 853 P.2d 123 (1993).

CUSTODY, changing custody as punishment

Dagher v. Dagher, 103 Nev. 26, 731 P.2d 1329 (1987)

At the father’s request, a five minute hearing was set for April 3, 1985, on motions
for “modification of divorce” and an order to show cause. At the time of the hearing, there
was only an outstanding motion to set aside the decree of divorce, but the father had not
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recently acted on that motion and had remarried. The motion for an order to show cause did
not seek a permanent change of physical custody. The mother did not appear at the hearing.
The district court stated that the mother intended to disobey court orders and intended to
deny the father a normal relationship with their daughter and changed custody.

The Supreme Court reversed. The Court indicated that it believed that the district
court was treating the mother as though she defaulted. The Court noted that orders refusing
to set aside default judgments are normally reviewable only for abuse of discretion citing to
Fagin v. Fagin, 91 Nev. 794, 798, 544 P.2d 415, 417 (1975). The Court then noted that the
judicial policy favoring decision on the merits is heightened in domestic relations cases citing
to Cicerchia v. Cicerchia, 77 Nev. 158, 161, 360 P.2d 839, 841 (1961);_Guardia v.
Guardia, 48 Nev. 230, 229 P. 386 (1924) and Blundin v. Blundin, 38 Nev. 212, 214, 147
P. 1083, 1084 (1915). The Court held that under NRS 125.480, the best interest of the child
was the sole criterion in making a custody determination and that the district court erred by
changing custody without prior specific notice and as a sanction for perceived maternal
misconduct. In footnote 3, the Court noted that disobedience was punishable through
contempt and that an intent to deny a child a normal relationship with a parent could bear on
a child’s best interest. A district court may not use changes of custody as a sword to punish
parental misconduct.

Sims v. Sims, 109 Nev. 1146, 865 P.2d 328 (1993)

In 1990, the parties divorced agreeing that they would share joint legal and physical
custody. In March 1991, the father filed a motion, requesting primary physical custody,
alleging among other things, that the mother left their daughter home alone. The referee
recommended that custody remain with the mother, however, the referee found that the child
was spending time alone after school for one or two hours per day on frequent occasions and
that a 10 year old child was too young to be left alone without supervision.” The referee
recommended that an adult had to be present with the child at all times, and the child is not
to be left alone for even 5 minutes and that the child be in sight of a responsible adult at all
times. The referee further recommends that if it finds the child is still being left alone,
custody be changed to the father. The district court adopted the referee’s findings and
recommendations. In February 1992, the father renewed his motion because the mother had
been leaving the child alone for several hours. The child was ill and left alone while the
mother went to work. The child was interviewed and expressed to stress of being left alone.
The referee concluded the mother violated the prior orders, could not be trusted to follow
future orders, that it was reprehensible that the child was left alone when ill and
recommended that the father be awarded primary physical custody. The district court
adopted recommendation.

The Supreme Court reversed. The Court noted that the district court’s decisions
would not be disturbed, absent a clear abuse of discretion citing to Primm v. Lopes, 109
Nev. 502, 853 P.2d 103, 104 (1993). The Court commented that custody determinations
must be made for appropriate reasons. The Court further noted that in determining custody
of a minor child, the sole consideration of the court was the best interest of the child citing
to NRS 125.480. The Court held that custody was changed not because it was in the best
interests of the child, but because the mother admittedly did not obey a questionable, if not
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absurd, court order. The Court held that a court may not use changes of custody as a sword
to punish parental misconduct; disobedience of court orders is punishable in other ways
citing to Dagher v. Dagher, 103 Nev. 26, 28 n.3, 731 P.2d 1329, 1330 n. 3 (1987).

Hayes v. Gallacher, 115 Nev. 1, 972 P.2d 1138 (1999)

The parties divorced in 1995, and had three children. The mother received primary
custody. The mother remarried. Her husband was a member of the Air Force. The husband
then received a transfer to Japan. The mother filed a motion seeking permission to move.
The father filed a countermotion seeking a change in custody. The district court entered an
order denying permission to move and granting the father’s request if the mother did move.
The order was entered without a hearing.

The Supreme Court reversed. The Court held that when relocation significantly
impaired the other parent’s ability to exercise the responsibilities he or she had been
exercising, it constituted substantially changed -circumstances which justified a
reexamination of custody based upon the best interest of the children, taking into account all
relevant factors, including the effects of relocation. The Court noted that an order changing
custody if the primary custodian chooses to move after the court denies a motion to relocate
appeared to be designed to punish the primary custodian. The Court found that the punitive
nature of the order was made clear due the fact that it changed custody without any provision
for the mother to have any contact with the children. The Court reiterated that it made it
clear that district courts could not use changes of custody as a sword to punish perceived
parental misconduct citing to Sims v. Sims, 109 Nev. 1146, 1149, 865 P.2d 328,330 (1993).

CUSTODY, cohabitation without marriage

Cooley v. Cooley, 86 Nev. 220, 467 P.2d 103 (1970)
The Court overturned the presumption that, a parent who commits adultery is unfit
as a matter of law. The facts were that mother was awarded primary custody even though

lived with a man she later married. The Court overruled Sisson v. Sisson, 77 Nev. 478, 367
P.2d 98 (1961).

CUSTODY, defacto change

Khaldy v. Khaldy, 111 Nev. 374, 892 P.2d 584 (1995)

The mother was initially awarded custody. The father was ordered to pay $200 per
month in support and paid on time. The mother later voluntarily relinquished custody to the
father. The father then filed a motion to formalize the de facto change of custody.

The Supreme Court implicitly approved of district court’s decision recognizing a de
facto change in custody.

CUSTODY, domestic violence

Russo v. Gardner, 114 Nev. 283, 956 P.2d 98 (1998)
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The parties met in 1989; the man moved in and out of the woman’s home “several
times before 1991.” During one time that the man was not living there, the woman became
pregnant during a “one night stand.” In 1994, the woman gave birth to a child (daughter) for
whom the man was the natural father. The man was physically abusive and threatening to
both the woman and the son. A TPO was issued in June 1995, and in August the man was
convicted of domestic violence against the woman. The woman had sought welfare benefits,
and a blood test confirmed that the man was not related to the son. In December 1995, the
man hit the woman and tried to choke her; she went to the hospital, and he was arrested.

In January 1996, the district court awarded joint legal custody, and primary physical
custody to the mother. Six months later, the man “physically intimidated and became
verbally abusive” to the “court-recognized third party” who transported the children to and
from the man’s timeshare. Apparently, the son was in surgery and could not be present,
causing the man to scream profanity at the worker, and finally grab her by the arm and
continue shouting at her. She filed a complaint for battery and refused to be further involved
with the man.

In August, the district court conducted a three-day hearing and found that the
woman’s testimony “was motivated by animus toward [the man] and that [the man’s]
testimony was credible.” Finding that the son called the man “daddy,” the lower court found
the woman'’s corrections of the child to be “further indicia of both [the woman’s] animus and
of [the man’s] position as a father.” The district court found that the man had “equitably and
constructively adopted” the son, supporting this decision by a finding that the man had
placed himself'in /oco parentis and that it would be “devastating” to the son to have the man
treat him any differently than the daughter.

The Court distinguished the doctrine of equitable adoption as used in Frye for child
support from its use in establishing legal custody, the Court reversed and held that “for
purposes of determining legal parentage in a custody dispute between biological and non-
biological parents, Hermanson holds that NRS 126.051 is the applicable statute.” The Court
found that the criminal conviction “by definition” met the “clear and convincing evidence”
standard, the Court noted the statutory presumption that it would not be in the child’s best
interest to be placed in the man’s custody, and found an abuse of discretion.

McDermott v. McDermott, 113 Nev. 1134, 946 P.2d 177 (1997)

The father had assaulted the mother and was later convicted of misdemeanor
battery/domestic violence. The district court had held an evidentiary hearing. The district
court changed custody to father. Because the father was found guilty of domestic violence
beyond a reasonable doubt, the Supreme Court concluded that the incident qualified as an
act of domestic violence. The Court found that there was no indication that the district court
have due weight to or even considered the rebuttable presumption of NRS 125.480(5). The
Court held the district court abused its discretion by failing to expressly consider all
necessary components rebuttable presumption under NRS 125.480 that a person who, by
clear and convincing evidence has committed an act of domestic violence that sole or joint
custody is not in the best interests of the child. The change of custody to the father was
reversed for a proper consideration of the evidence.
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Hayes v. Gallacher, 115 Nev. 1, 972 P.2d 1138 (1999)

The parties divorced in 1995, and had three children. The mother received primary
physical custody. The mother remarried. Her husband was a member of the Air Force. The
husband then received a transfer to Japan. The mother filed a motion with the court seeking
permission to move. The father filed a countermotion seeking a change in custody. The
district court entered an order denying permission to move and granting the father’s request
if the mother did move. The order was entered without a hearing.

The Supreme Court reversed on a number of grounds. The Court noted that the wife
had obtained a Temporary Protective Order against the husband. After a hearing, the district
court found that violence had occurred and extended the protective order against the father
for one year. The Court cited to NRS 125.480(5) which provided that if domestic violence
was proven, a rebuttable presumption arises that sole or joint custody of the child by the
perpetrator of the domestic violence was not in the best interest of the child. The Court
found that it did not appear that the district court gave any consideration to the issue of
domestic violence when denying the mother’s motion to relocate and ordering the change of
custody of the children. The Court reversed for the district court had to consider the relevant
evidence.

CUSTODY, hearing masters

Cosner v. Cosner, 78 Nev. 242, 371 P.2d 278 (1962)

The parties each requested custody of their children. After hearing evidence, the
master made and filed his report, recommending that a divorce be granted to the husband and
the custody of the children be awarded to their mother. The district court awarded custody
of the children to the father during the school months and to the mother during the summer
vacation months of each year, and provided for alternate custody on certain holidays.

The Supreme Court affirmed. The Court held that the constitutional power of
decision vested in a court in child custody cases can be exercised only by the duly constituted
judge, and that power may not be delegated to a master or other subordinate official of the
court. The Court held that NRCP 53 did not purport to authorize the delegation to a master
of the court’s power to adjudicate custody.

CUSTODY, hearing not required to deny custody request

Rooney v. Rooney, 109 Nev. 540, 853 P.2d 123 (1993)

A decree was entered November 1991. The decree incorporated a settlement
agreement giving joint legal custody of the child to the parties and primary physical custody
to the mother. The father moved to modify January 1992. A hearing was held March 1992.
The district court concluded that the father could provide the child better baby-sitting care
and a more stable living environment, as well as an extended family. The district court
awarded primary physical custody to the father. In April 1992, the mother moved to change
custody based upon changed circumstances subsequent to the March hearing. The changed
circumstances included, the father appearing at the mother’s home and signing a paper
stating that he no longer wanted custody, returning the next morning with the police to regain
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custody of the child and that the father and his parents systematically harassed and obstructed
the mother from seeing the child, that the mother had terminated her relationship with her
fiancee so now she could focus her efforts on regaining custody of the child and that the
maternal grandmother wanted visitation which would provide the child with extended family.
The district court refused the mother’s request.

The Supreme Court affirmed. The Court noted that district courts have broad
discretion concerning child custody citing to NRS 125.510; Culbertson v. Culbertson, 91
Nev. 230, 533 P.2d 768 (1975) and Paine v. Paine, 71 Nev. 262, 287 P.2d 716 (1955).
Given that level of discretion, the Court adopted an adequate cause standard. The Court held
that a district court has the discretion to deny a motion to modify custody without holding
a hearing unless the moving party demonstrates adequate cause for holding a hearing. The
Court stated that adequate cause required something more than allegations which, if proven,
might permit inferences sufficient to establish grounds for a custody change citing to Roorda
v. Roorda, 25 Wash. App. 849, 611 P.2d 794, 796 (Wash. Ct. App. 1980). “‘Adequate
cause’ arises where the moving party presents a prima facie case for modification. To
constitute a prima facie case it must be shown that: (1) the facts alleged in the affidavits are
relevant to the grounds for modification; and (2) the evidence is not merely cumulative or
impeaching. Roorda, 611 P.2d at 796. 4. 1d. at 543.

CUSTODY., joint physical

Mosley v. Figliuzzi, 113 Nev. 51, 930 P.2d 1110 (1997)

An extremely lengthy opinion. The child was born February 1992. In March 1993,
the mother sought to terminate the joint custody arrangement claiming that she and the father
were unable to effectively co-parent. The motion was heard July 1993. The order entered
August 1993, ordered joint physical custody, with the child being with the father
approximately half of the time, with only one transfer per week. The district court concluded
that the child’s best interests were best served by having a father and a mother involved in
being responsible for him and knowing each parent, and having a mother and a father. The
mother filed a motion to amend September 1993. The motion sought to amend the order to
more accurately reflect the decisions made by the Court and an appropriate order was
attached. The matter was not brought to a hearing until June 1994. A newly-assigned judge,
held a hearing on the mother’s motion to correct supposed discrepancies in the order. The
court entered an order for a psychologist to perform an evaluation. The matter was deferred
until September 1994. On the day before the September hearing, the mother presented to the
court for the first time a document entitled “Summary of Relief Requested by Respondent
Terry Marie Figluizzi” The document claimed that he previous custody order should be
changed and that she should receive primary physical custody and that the father’s visitation
with his son be limited and supervised. The district court terminated this father’s joint legal
and physical custody and vested sole custody with the mother.

The Supreme Court reversed. While affirming its prior discussion of Truax v.
Truax, 110 Nev. 437, 874 P.2d 10 (1994), the Court held such a request must be based on
new evidence since the last ruling on the issue of custody per McMonigle v. McMonigle,
110 Nev. 1407, 887 P.2d 742 (1994). The Court found it important that the parties had
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previously stipulated to joint physical custody and that NRS 125.490 therefore raised a
presumption in favor of maintaining joint physical custody which the district court had not
adequately considered when it terminated the joint physical custody relationship.

The Court also found the lower court did not give enough consideration to NRS
125.460 which stated as public policy that the best interests of children are served by
“frequent associations and a continuing relationship with both parents” and NRS 125.480(3)
which required a court “when awarding custody to consider, among other factors, which
parent is more likely to allow frequent association and a continuing relationship with the
noncustodial parent.”

The Court then made a series of statements approving the view that a child needed
both parents after divorce, or termination of the parents’ relationship if unmarried. The
Court termed the action of the court in awarding custody to the mother a “parentectomy” and
“parricide.” The Court disapproved one joint physical custodian from wresting joint custody
from the other parent because both parents had been uncooperative.

CUSTODY, new evidence required to justify change

McMonigle v. McMonigle, 110 Nev. 1407, 887 P.2d 742 (1994)

The parties divorced March 1992. The mother received primary physical custody.
In March 1993, the father filed a motion to modify custody. The same day, an ex parte
restraining order gave him custody of the child pending a hearing. An initial hearing in
March left the restraining order unchanged. In June 1993, the district court gave the father
temporary custody. After a seven day hearing which stretching from September to October
1993, the district court awarded the father permanent custody. The district court set forth the
Murphy standard in its final order, but did not specify the circumstances it found altered.

The Supreme Court reversed. The Court began by noting that once primary custody
had been established, a court could consider changing custody only if the circumstances of
the parents had been materially altered the child’s welfare would be substantially enhanced
by the change citing to Murphy v. Murphy, 84 Nev. 710, 711, 447 P.2d 664, 665 (1968).
The Court then held that “the moving party in a custody proceeding must show that
circumstances . . . have substantially changed since the most recent custodial order. . . .
Events that took place before that proceeding [are] inadmissible to establish a change of
circumstances,” citing to Stevens v. Stevens, 107 Ore. App. 137, 810 P.2d 1334, 1336 (Or.
Ct. App. 1991). Id. at 1408. The Court concluded that it was clear that some of the
circumstances the district court considered were not appropriate under Murphy as the
district court received and considered extensive testimony and numerous exhibits related to
the period before the date of divorce. The Court discussed harmless evidence. Even though
the district court recognized that the evidence was not relevant, it expressly based its decision
on evidence prior to the date of divorce which included the mother’s move to Kansas City
and the district court finding that the mother did not provide the father “certain reports”
concerning the child. Since the district court considered the mother fit, absent the irrelevant
fact she lived outside Nevada, have primary custody, the Court reversed and remanded.

Hopper v. Hopper, 113 Nev. 1138, 946 P.2d 171 (1997)
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The parties separated October 1994, and the mother and child moved to California.
In November 1994, the husband filed for divorce and petitioned the court for temporary
physical custody, temporary child support, and an order directing the mother to return the
child to Nevada and other items. The father alleged that the mother had been physically and
verbally abusive since 1991. A hearing was held January 1995. The parties were referred
to the Family Mediation and Assessment Center for marathon meditation which was
unsuccessful. The matter was set for an evidentiary hearing, to determine if the mother and
child would have to return to Nevada. At the hearing, the father testified that the mother had
been the primary care giver. The district court ordered the mother to return the child, but that
if the mother returned she would be awarded temporary primary physical custody. The
district court noted the mother was unemployed, had no transportation, and had not
demonstrated a desire or intent to maintain a relationship between father and child. The
parties eventually entered into a parenting plan. The decree was entered August 1995. After
the grandparents requested visitation, Family Mediation and Assessment Center was
concerned that the mother did not mediate in good faith and that it would be in the child’s
best interest for an assessment to be conducted. The court ordered the second assessment
and set the matter for a January 1996, hearing to review the results. An evidentiary hearing
was held February 1996. The court found that the evidence clearly showed that the mother
had a problem with her temper and behavior toward the child and exposure to such an
environment was not in a child’s best interest. The court further found that mother’s conduct
demonstrated a continuing problem. The court found that the Murphy criteria had been met
and changed custody.

The Supreme Court reversed. The Court discussed the Murphy change of
circumstances as well as the MecMonigle holding. The stated that under Murphy, a change
in custody is warranted only when (1) the circumstances of the parents have been materially
altered; and (2) the child’s welfare would be substantially enhanced by the change. The
Court held the district court improperly relied on circumstances (excessive yelling) that were
known at the time of the last custody order to change custody at subsequent hearing. The
Court also held, was error for the district court to accept (as placing conditions on the parties
beyond what was stated in the parenting plan and decree) alleged oral agreements to get help
for yelling, to not live in Hollywood, and have visitation greater than what was specified in
the decree were of such a magnitude that they should have reduced it to writing.

Castle v. Simmons, 86 P.3d 1042, 120 Nev. Adv. Rep. 15 (April 1, 2004)

The parties divorced August 1998. There were six children from the marriage. The
decree incorporated a settlement agreement that awarded “full legal and physical” custody
of the children to the mother and the father’s obligation to pay support. After the divorce,
the father learned from his two oldest children that the mother, before and after entry of the
degree, engaged in acts of domestic violence against them and their younger siblings, the
extent of which he was previously unaware. The father sought to modify custody, relying
on the alleged instances of domestic abuse before and after the divorce. The district court
granted father’s ex parte application for temporary custody. The parties then stipulated to
share custody of the three remaining minor children pending a final ruling on the motion to
modify. Extensive testimony was given. The district court found that clear and convincing
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evidence supporting the claims of the mother’s abuse. In concluding thata change in custody
was warranted, the district court followed NRS 125C.230(1), which created a presumption
that when a parent engages in domestic violence, that parent’s sole or joint custody of the
children is not in the children’s best interest. The district court found that the mother had not
rebutted the presumption. The district court ordered that custody of the three minor children
be changed from the mother to the father.

The Supreme Court affirmed. The Court held that res judicata principles applied in
custody matters only to matters which were raised and litigated. The Court noted that it
recognized this principle long ago in Abell v. District Court, 58 Nev. 89, 96-97, 71 P.2d
111, 113 (1937) when it concluded that a change of custody may be based on material facts
that existed when the decree was entered but were unknown to either the moving party or the
court.

CUSTODY, parental preference

McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970)

A Louisiana case had been commenced by the wife who was seeking a legal
separation, child custody and support. After starting the suit, the wife left Louisiana with the
children, and moved to Clark County where they remained. The Louisiana litigation
continued in her absence, and she was represented by counsel. The Louisiana court granted
the father the custody of all four children. The Lousiana court found the mother unfit for
custody. The father then filed a habeas petition in Nevada. The Louisiana order upon which
the husband’s habeas petition was grounded became final before the Nevada habeas
proceeding was concluded. The Louisiana decree which gave the husband a divorce and
custody of the four minor children was received in evidence in the Nevada litigation. The
Nevada court found that the mother was unfit for custody. The district court entered a
custody order which awarded the custody of his three minor daughters to their maternal
grandparents. He was given custody of his minor son.

The Supreme Court reversed. The Court noted that the litigation was between the
father and the mother and that the maternal grandparents were not parties to it, have never
enjoyed legal custody of their grandchildren, and have never asserted a claim to such
custody. The grandparents court as witnesses and apparently were amenable to the
responsibilities of custody should the court decide such a course to be the desirable one. The
Court further noted that it was reluctant to approve an award of custody to nonparties. The
Court then looked at the legislative history. The Court concluded that the custody statute and
the guardianship statute, when read together, created a rebuttable presumption that a fit
parent is to be preferred over nonparents with respect to custody. The Court further
concluded that the best interest of the child is usually served by awarding his custody to a fit
parent citing to Peavey v. Peavey, 85 Nev. 571, 460 P.2d 110 (1969), where we ruled that
as between fit parents, a child of tender years should be awarded to the mother. Here, there
was no finding that the father was unfit to have custody. The Court concluded that the father
was entitled to the custody of his daughters.

Hesse v. Andurst, 86 Nev. 326, 468 P.2d 343 (1970)
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The parties had two children. The husband went out with other women. He infected
his wife with gonorrhea. He cashed bad checks. The mother became a paraplegic. From the
initial hospitalization in May 1967, until August 1967, the grandparents cared for the
children with no financial support from the father. In August, the family returned to their
home until October, when the father abandoned the home. The father did not advise anyone
that he had left her. Because the wife was unable to care for the children, she and the
children moved in with her parents. In July 1968, after repeated demands by the husband,
the wife consented to a divorce. In the divorce, the wife received custody. The husband
agreed to pay $50 in child support per month. The husband remarried seven days later. The
wife and the children remained with her parents until December 1968, when the wife
returned to the hospital and died. The father visited on a less frequent basis until they ceased
prior to the wife’s death. The father never requested custody of the children until his habeas
corpus petition. The district court granted the father’s petition.

The Supreme Court rejected the father’s petition as well. The Court noted that in
McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970), that a fit parent is to be preferred
over nonparents in child custody cases and that custody may not be given to a nonparent
unless the parent is found to be unfit. The Court concluded that the presumption of parental
preference as a matter of law had been overcome. The Court found that the father’s attitude
and conduct was one of callous indifference and abandonment. The Court found that the
record presented conclusive evidence of husband’s unfitness. The Court noted that the best
interests of the children were paramount citing to NRS 125.140; Cooley v. Cooley, 86 Nev.
220,467 P.2d 103 (1970); Peavey v. Peavey, 85 Nev. 571, 460 P.2d 110 (1969); Timney
v. Timney, 76 Nev. 230, 351 P.2d 611 (1960) and that those interests would best be served
by placing the care and custody of the two children with their grandparents.

Fisher v. Fisher, 99 Nev. 762, 670 P.2d 572 (1983)

The parties married in 1973. At the time of the marriage, the wife had a daughter by
a previous marriage. The parties later had a son together. In December 1981, the husband
filed for divorce and for custody of the stepdaughter. The mother filed for divorce in
Montana. The Nevada actions were dismissed and a decree was entered in Montana in April
1982. Custody of the son was awarded to the father. The daughter’s status was apparently
unlitigated. The daughter lived with the stepfather for almost two years. The stepfather then
filed a petition for the appointment of himself as guardian for the daughter in July 1983. The
mother filed a motion to dismiss. The district court dismissed the stepfather’s petition and
sua sponte gave custody of the daughter to the mother.

The Supreme Court reversed. The Court noted that ex-stepparent has standing to
seek guardianship as a concerned person citing to NRS 159.044(1). The Court further noted
that a guardian, except as otherwise ordered by the court, “has the care, custody and control
of the person of the ward, and has the authority and . . . shall perform the duties necessary
for the proper care, maintenance, education and support of the ward. . . .” citing to NRS
159.079(1). The Court believed it obvious that the stepfather sought to obtain legal
recognition of his relationship with the daughter so that he might properly execute the duties
that his physical custody of the daughter required. The Court reviewed decisions from other
jurisdictions. The Court found that the common theme to all of those cases was attention to
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the facts and a primary emphasis upon the best interest of the child. The Court ordered that
the district court should conduct an evidentiary hearing for the purpose of adjudicating the
guardianship petition.

Litz v. Bennum, 111 Nev. 35, 888 P.2d 438 (1995)

The mother was arrested on a probation violation and she and the father gave
temporary guardianship of their child to the maternal grandparents. The mother spent a year
in custody and upon her release began living in an apartment and regularly visiting her child
in the home of her parents. She also divorced the father. The mother remarried a year later
and had a second child with her new spouse. They obtained a home in a quiet residential
neighborhood and stepfather had a stable job as a mechanic. The maternal grandparents
denied mother overnight visits with the child or visits in her home during the day. The
mother moved to terminate the guardianship and for overnight visitations. Experts found the
child was well adjusted and had a close relationship with all of the parties. The
grandparents’ expert found the child perceived his maternal grandparents were his parental
resource. The district found the parental preference doctrine was one of several factors but
the most important factor was the best interests of the child. The district court awarded joint
legal custody to mother and the maternal grandparents, and primary physical custody to the
maternal grandparents. The mother was awarded reasonable rights of visitation.

The mother appealed, arguing parental preference was not merely a factor among
many factors. The Court began by noting that the district court has broad discretionary
powers in determining custody, and the determination will not be disturbed absent an abuse
of discretion citing to Sims v. Sims, 109 Nev. 1146, 1148, 865 P.2d 328, 330 (1993). The
Court distinguished the holding in Fisher v. Fisher, 99 Nev. 762, 670 P.2d 572 (1983),
which the grandparent’s argued de-emphasized the parental preference doctrine. The Court
reemphasized the best interest of the child is usually served by awarding his custody to a fit
parent citing to McGlone v. McGlone, 86 Nev. 14, 17,464 P.2d 27, 29 (1970). The Court
found that it was undisputed that the mother was a fit parent. The Supreme Court reversed
stating, [w]e conclude that the parental preference policy is a rebuttable presumption that
must be overcome either by a showing that the parent is unfit or other extraordinary
circumstances.” Id. at 38. [citations omitted.]

CUSTODY, personal right

In re Foster’s Estate, 47 Nev. 297, 220 P. 734 (1923)

In November 1921, the wife filed for divorce and requested sole custody of their child
and for support. In February 1922, the husband bequeathed all of his property to a third
person, with the express condition that she pay to his daughter, $50 per month until the
daughter should emancipate. The father also bequeathed his automobile to his daughter with
the condition that should she or her guardian attempt to break the will she was to receive only
$5. In June 1922, the husband died. The mother then filed a petition requesting that $1,817
in insurance proceeds be collected by the executrix and be declared exempt and set apart for
the daughter’s use. The district court ordered that the money be set aside for the daughter.

Rev. 7/6/2005 - 1 42 -



The executrix appealed. The daughter was living with the father at the time of death. The
question for the Court was the daughter a member of the father’s family.

The Court noted if the daughter was a member of the family of the deceased, it was
the duty of the court on proper application, by force of the foregoing statutes, to set the
insurance money apart for her use. The executrix urged that by awarding the custody of the
daughter to the divorced wife, had the same effect as to the daughter, that it established her
legal family status separate and apart from the father. The Court rejected the claim. The
Court held that the father’s interest in his child was in no way affected, nor was his natural
and legal obligation of support relieved by the decree. The Court further held that mother’s
right of custody was merely a personal privilege, which she might at any time waive, and
actually did waive.

CUSTODY, right to notice and a hearing

Abell v. Second Judicial Dist. Court, 58 Nev. 89, 71 P.2d 111 (1937)

The parties divorced April 1935. Custody was equally split. In May 1937, the
mother filed a motion for modification. The motion was set for hearing June 18, 1937. On
May 14, 1937, the district court ordered custody to the mother. On May 24, 1937, the father
filed a motion to set aside the order. The motion was denied.

The Supreme Court reversed. The Court noted that the statute giving the district
court the authority to change custody did not provide for notice. The Court further noted the
right of the parents to the custody of the minor child involved the determination of a
substantive right and that the father had the right to contest the matter in court. Persons
involved in custody matters should be notified, so they may appear and produce evidence.

Cole v. Dawson, 89 Nev. 14, 504 P.2d 1314 (1973)

The father relinquished custody to the mother. The mother and paternal grandparents
stipulated to change the decree to award custody to the mother and paternal grandparents.
The mother made periodic trips to Texas to visit her daughter. In December 1971, the
mother married her present husband. Soon thereafter, she traveled to Texas, picked up her
child and removed her to Las Vegas. The grandparents the filed a habeas corpus proceeding.
No notice to the father was given.

The Supreme Court affirmed. The Court noted that the full faith and credit clause of
the United States Constitution did not foreclose another custody order based upon a
subsequent change of circumstances citing to Lyerla v. Ramsay, 82 Nev. 250,415 P.2d 623
(1966). The Court found that the record could be read to show that a change of
circumstances found by the district court, and to support its conclusion that the child’s
welfare was best served by awarding custody to the mother, noting that the mother remarried
and established a home suitable for the child’s care and there was no suggestion that the
mother was unfit to enjoy custody. The Court noted that the policy of the State was that
custody should not be given to a nonparent unless the parent is found to be unfit citing to
McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970). As to notice to the father, he had
not been awarded custody by the Texas court and was not a party to the action. The Court
held that notice to the father was not required.
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Turner v. Saka, 90 Nev. 54, 518 P.2d 608 (1974)

In 1965, the father and mother had two children together in New Jersey. The children
were left with the father and his wife. Eventually, the mother met and married a man in
Nevada. Then, the mother felt able to care for her children. She and her husband went to
New Jersey, recovered the children and returned with them to Nevada. The father and his
wife filed a complaint in a New Jersey court seeking custody. Based upon ex parte affidavits
and without any hearing or notice an “Order to Show Cause” required the mother and her
husband to deliver the children to the father in New Jersey. Copies of the “Order to Show
Cause” were delivered to the mother and her husband, together with copies of the complaint.
Then a “Petition for Writ of Habeas Corpus” was filed in Nevada alleging that the father was
entitled to custody because of the “Order to Show Cause.”

The Supreme Court reversed. The Court noted that in Nevada and, probably New
Jersey that, custodial rights to illegitimate children stayed with the mother from the time of
birth The Court concluded that the father gave the mother no notice before asking the New
Jersey court to enter its ex parte “Order to Show Cause.” The Court noted if the ex parte
order was contrary to procedural due process, then the district court erred in upholding the
New Jersey order as a matter of comity. The Court held that the New Jersey “Order to Show
Cause” was void for lack of notice to the extent to away from the mother the custody of her
children indefinitely.

Mathews v. Second Judicial District Court, 91 Nev. 96, 531 P.2d 852 (1975)

The parties were divorced June 1974. The decree indicated that custody would be
determined later after an evaluation was conducted. The decree did not specify how expert
opinions were to be received or whether the parties had waived cross-examination of the
experts, what rebuttal evidence could be adduced, nor the time or manner in which the issue
of child custody would be brought before the court for its final consideration. In November
1974, the district court apparently decided that it had waited long enough for a psychiatric
report on the wife’s behalf, and of its own motion awarded custody of the children to their
father by way of minute order. The minute order was later formalized by “Supplemental
Findings of Fact, Conclusions of Law, and Decree of Divorce,” which was prepared and
submitted ex parte by the husband’s counsel.

The Supreme Court issued a writ of prohibition. The Court noted that from the
decree and minutes, it did not clearly appear that the wife waived the right to a full and fair
hearing concerning the ultimate disposition of the children. Because the wife had not waived
her right to a full and fair hearing, the Court held the district court would not rule on child
custody sua sponte disposition with neither notice nor opportunity to be heard. The Court
held that the district court, having acted without notice where notice was required, thereby
acted without or in excess of its jurisdiction citing to Turner v. Saka, 90 Nev. 54, 518 P.2d
608 (1974) and Maheu v. District Court, 88 Nev. 26, 493 P.2d 709 (1972).

Dagher v. Dagher, 103 Nev. 26, 731 P.2d 1329 (1987)

In 1990, the parties divorced agreeing that they would share joint legal and physical
custody of the child. In March 1991, the father filed a motion, requesting primary physical
custody, alleging among other things, that the mother left their daughter home alone. The

Rev. 7/6/2005 -144-



referee recommended that custody remain with the mother, however, the referee found that
the child was spending time alone after school for one or two hours per day on frequent
occasions and that a ten-year-old child is too young to be left alone without supervision.”
The referee recommended that an adult had to be present with the child at all times, and the
child is not to be left alone for even 5 minutes and that the child be in sight of a responsible
adult at all times. The referee further recommended that if it found the child was still being
left alone, custody be changed to the father. The district court adopted the referee’s findings
and recommendations. In February 1992, the father renewed his motion because the mother
had been leaving the child alone for several hours. The child was ill and left alone while the
mother went to work. The child was interviewed and expressed to stress of being left alone.
The referee concluded the mother violated the prior orders, could not be trusted to follow
future orders, that it was reprehensible that the child was left alone when ill and
recommended that the father be awarded primary physical custody. The district court
adopted recommendation.

The Supreme Court reversed. In addition to reversing changing custody for perceived
parental misconduct, the Court also held that the district court erred in changing custody
without specific notice.

Moser v. Moser, 108 Nev. 572, 836 P.2d 63 (1992)

The parties’ only child at the time of the divorce was approximately 18 months old.
The wife remarried. The family then moved to Detroit. After Christmas visitation, the father
refused to return the child. The mother filed a motion. The father alleged abuse because the
child had been behaving in a manner that suggested that she had been sexually abused. The
father also sent the child to a counselor. An evaluator was appointed. The referee ordered
that the mother should retain custody. The father filed an objection. The district court
reevaluated and concluded that there had been a drastic change, but failed to indicate what
this change was. The district court, without a hearing, changed custody to the father.

The Supreme Court reversed. The Court noted that litigants had the right to a full and
fair hearing concerning the ultimate disposition of a child citing to Mathews v. District
Court, 91 Nev. 96, 97, 531 P.2d 852, 852 (1975). The Court held that at a minimum, this
required that, before a parent lost custody, the elements that served as a precondition to a
change of custody award had to be supported by factual evidence. Additionally, the party
threatened with the loss of parental rights must be given the opportunity to disprove the
evidence presented. Id. at 576-577. The Court concluded that the district court’s finding
that a change of circumstances had occurred was not supported by any statement indicating
what that change of circumstances there was. Further, there was no refutation of the findings
that no sexual abuse had occurred. The Court also held that it was error for the district court
to reject the referee’s findings without conducting a proper evidentiary hearing concerning
the fact or facts in issue. The Court further held that where the district court reviewed the
case file and found nothing troublesome in the referee’s factual findings, an evidentiary
hearing should not be necessary. Id. at 577.

Pearson v. Pearson, 110 Nev. 293, 871 P.2d 343 (1994)
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The parties married in 1977. They had two children. The parents each requested
primary physical custody. On August 14, 1990, after nearly two years of hearings and, the
district court decree of divorce. The district court indicated that the custody provisions, as
set forth in the decree, were temporary and that custody would be reevaluated one year later.
In addition, the district court ordered both parties were to submit a report showing specific
efforts made to create a better environment for the children. The parties filed their respective
May 1991. Several months later, the parties filed a “Request for Submission of Motion”
pursuant to the local rules. In March 1992, evaluations of the father, the father’s new wife,
the parties’ children and the new wife’s daughter. The mother received a letter from the
evaluator inviting her to meet with him at her convenience and advised her that he would be
submitting his report to the court during the first half of May. The mother failed to respond.
Approximately two months later, the mother’s attorney sent a letter to the evaluator advising
that the mother would be “quite willing to interview . . .to assist in any way possible.” By
that time, the report had already been submitted to the court. In July 1992, the district court
filed its order which modified the temporary custody order of August, 1990, and provided
that the father would have primary physical custody. The mother appealed claiming the
district court failed to provide notice and a hearing prior to determining the issue of custody
which violated her constitutional due process rights. The mother further contended that the
district court’s reliance on the reports, which were not provided to the parties, prevented her
from testing their validity by cross-examining the individuals who prepared them. The
mother also alleged that the judge reviewed a ‘phantom and/or fugitive report’ that in some
way caused to him have bias requiring his disqualification.

The Supreme Court rejected the mother’s claims. The Court noted that the record
was clear that the court was considering appointing a custody evaluator. The parties were
also clear that the report would be submitted directly to the court. The Court discussed the
doctrine of “invited error.” The doctrine hold to the principle that a party will not be heard
to complain on appeal of errors which he himself induced or provoked the court or the
opposite party to commit.” Id. at 297. The Court noted that “error induced or invited by
the mother was not a proper subject of review on appeal has been applied, in both civil and
criminal cases, to a large variety of trial errors, including claimed misconduct of the judge,
or alleged error having to do with the jury.” Id. at 297. Because the party, through her
attorney, filed the form requesting submission she should not be allowed to complain of the
decision which resulted from her own request. The Court, however, reversed for other
reasons. Because of the seriousness of issues of custody of children and the fact that the
mother did not previously take advantage of seeking a hearing prior to the court’s decision
and because of the inadequate representation received, the Court remanded so that she would
be able present her position prior to a permanent custody determination. The Court noted
that it was reluctant to remand given the mother’s failure to participate in the evaluation.

Wiese v. Granata, 110 Nev. 1410, 887 P.2d 744 (1994)

The father obtained custody in a 1987 divorce. On December 30, 1993, the mother
obtained Temporary Protective Order, alleging physical abuse eight years earlier, coupled
with recent receipt of “bizarre” letters, alleged inquiries by the father into the car being
driven by the mother, and the mother’s sighting of the father stalking her so that she felt in
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danger. The mother sought extension of the Temporary Protective Order in January 1994,
seeking alteration of visitation with child, but not modification of custody, with a hearing set
in April. The father did not appear at the TPO extension hearing; the record on appeal did
not specify what occurred, but the district court issued an order five days later granting the
mother physical custody. The father requested an emergency stay; there was a 30-minute
hearing, five days after which the court denied the stay request and reaffirmed its change of
custody.

The Supreme Court reversed. The Court vacated the order changing custody because
the father did not receive notice that the issue of child custody was before the district court,
he did not receive a full and fair hearing, and the district court did not consider or apply the
correct standard before it changed custody. The Court held that due process requires that
notice be given before a party’s substantial rights are affected. The notice, that the father
received, gave no indication that child custody was going to be at issue. Notice in the
moving papers that the non custodian seeks to alter visitation is not sufficient. The Court
reiterated that litigants in a custody battle have the right to a full and fair hearing concerning
the ultimate disposition of a child, which at minimum includes support of the elements
underlying the change prior to such a change, with an opportunity to the custodian to
disprove those elements. Here, the 30 minute hearing in which the father was not allowed
to present any witnesses, and in which the mother presented no evidence to rebut, was not
sufficient.

CUSTODY, standard for change

Murphy v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968)

The parties were divorced in July 1963. Temporary physical custody of the two
children, a boy and a girl, was given to the mother. In June 1964, the temporary physical
custody of the children was given to the father. Over three years later, in November 1967,
the mother moved for return of custody to her. In February 1968, after a hearing, the custody
was again given to the mother. At that time, the boy was 12 years old and the girl was 10
years old. The district court conferred with the children in chambers. The Court commented
that the children had no parental preference and loved both parents. In spite of that
statement, the district court found in its findings of fact that the children preferred their
mother. The Court noted that the conflict could not be resolved by because the interview in
chambers was not preserved for appellate review. The district court also found that both
parties were fit to have custody.

The Supreme Court reversed. The Court held that a change of custody is warranted
only when the circumstances of the parents have been materially altered and the child’s
welfare would be substantially enhanced by the change citing to Ferguson v. Krepper, 83
Nev. 408, 432 P.2d 668 (1967); Lyerla v. Ramsay, 82 Nev. 250, 415 P.2d 623 (1966);
Sisson v. Sisson, 77 Nev. 478,367 P.2d 98 (1961), and Osmun v. Osmun, 73 Nev. 112,310
P.2d 407 (1957).

Harris v. Harris, 84 Nev. 294, 439 P.2d 673 (1968)
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An extremely short per curiam opinion. A custody change from mother to father
under Murphy standard upheld where district court indicated that the father was fit, and it
could be implied that the mother was not fit, and that the best interests of the child would be
served by placing her in her father’s care.

Peavey v. Peavey, 85 Nev. 571, 460 P.2d 110 (1969)

The mother moved to Las Vegas and filed for divorce. During the pendency of the
case, the mother claimed the father would withhold the children after visitation unless they
reconciled and he was lax in support payments. The district court awarded custody to the
father.

The Court saw the issue as whether it should affirm the trial judge who found the
father fit but did not rule either way as to the fitness of the mother and gave custody to the
father without specifically finding that the custody award was in the best interests of the
children citing to Harris v. Harris, 84 Nev. 294,439 P.2d 673 (1968). The Court noted that
NRS 125.140 (now NRS 125.510) provided it was the policy of Nevada to award custody
as was in their best interests. The Court eventually returned custody to the mother under the
now overruled tender years presumption.

Adams v. Adams, 86 Nev. 62, 464 P.2d 458 (1970)

The parties were divorced and the father filed a motion to modify custody. After the
mother was awarded custody, she attempted suicide and had taken barbiturates over an
extensive period of time. On one occasion, the child took some of the mother’s barbiturates
and as a result had to be rushed to the hospital to have her stomach pumped. The district
court entered a temporary custody order placing the child in the father’s custody pending the
hearing of the motion. After the hearing, the father was granted custody. The district court
found that the father was a fit and proper person to have custody, that the physical and mental
condition of the mother had changed since the entry of the prior order.

The Supreme Courtreversed. The Court restated the holding of Murphy v. Murphy,
84 Nev. 710, 711, 447 P.2d 664, 665 (1968) and noted that the district court had wide
discretion in child custody cases citing to Cosner v. Cosner, 78 Nev. 242, 371 P.2d 278
(1962); Timney v. Timney, 76 Nev. 230,351 P.2d 611 (1960) and Black v. Black, 48 Nev.
220,228 P. 889 (1924). The Court held that discretion had to be applied within the Murphy
standard. The Court found that the district court made no finding that the child’s welfare
would be substantially enhanced by the change. The Court, in reviewing the record, found
no evidence which would support such a finding.

Lantis v. Lantis, 86 Nev. 885, 478 P.2d 163 (1970)

The parties were divorced October 1969. The mother was awarded primary physical
custody. After the divorce, the mother began cohabitating with another man. The mother
and her boyfriend then moved to San Diego, where they planned to be married. The mother
had a friend care for the infant for approximately six weeks, however, the friend refused and
the mother contacted the father and asked him to care for the child while she was gone. Once
the father discovered that the mother was cohabitating, he filed a motion to give him custody.
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The district court, while making no express findings about the mother’s fitness, granted
custody to the father.

The Supreme Court affirmed. The Court concluded that the tender years doctrine of
Peavey v. Peavey, 85 Nev. 571,460 P.2d 110 (1969) and the holding of Cooley v. Cooley,
86 Nev. 220, 467 P.2d 103 (1970) permitting of an award of the custody of children to an
adulterous parent if other factors outweigh that marital misconduct were not applicable to
the case. The Court concluded that the issue was controlled by Murphy v. Murphy, 84
Nev. 710, 447 P.2d 664 (1968), and Harris v. Harris, 84 Nev. 294, 439 P.2d 673 (1968).
The Court restated the Murphy standard, that a change of custody is warranted when the
circumstances of the parents have materially altered, and the child’s welfare would be
substantially enhanced by the change. The Court held that the lower court concluding that
the mother may have not been mature to undertake all of the duties of the mother and take
care of the child and the father acted appropriately in caring for the child was not an abuse
of discretion citing to McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970) and Adams
v. Adams, 86 Nev. 62, 464 P.2d 458 (1970).

Culberston v. Culbertson, 91 Nev. 230, 533 P.2d 768 (1975)

The parties were divorced February 1972. The mother was awarded custody of the
four minor children. In December 1972, the father asked for and received an order to show
cause why the wife should not be held in contempt and custody be changed. The district
court found that the mother had continued her relationship with her boyfriend and had
allowed and encouraged her boyfriend to remain in her home far into the evening and early
morning hours. The district court further found that the mother had continually engaged in
illicit conduct in her home when the children were in close proximity to her bedroom and
that the older children were of a “discerning age and aware that an unmarried man slept in
the same bedroom with the mother at times.” The record also showed that when the
mother’s boyfriend came to the home and left the house at late hours that it disturbed at least
one of the older children. Evidence was also presented that the school work of the two older
children had deteriorated while they were in the mother’s custody. The district court
concluded that the wife was in contempt and ordered that custody be changed.

The Supreme Court affirmed. The Court noted that custody and support of minor
children rested in the sound discretion of the district court, and its discretion would not be
disturbed on appeal unless clearly abused citing to Fenkell v. Fenkell, 86 Nev. 397,469 P.2d
701 (1970); Peavey v. Peavey, 85 Nev. 571, 460 P.2d 110 (1969) and Cosner v. Cosner,
78 Nev. 242,371 P.2d 278 (1962). The Court noted that in determining custody the court’s
paramount consideration should be the welfare of the child citing to NRS 125.140; Peavey
v. Peavey, 85 Nev. 571,460 P.2d 110 (1969) and Paine v. Paine, 71 Nev. 262,287 P.2d 716
(1955). The Court further noted that it was presumed the district court properly exercised
its discretion citing to Howe v. Howe, 87 Nev. 595,491 P.2d 38 (1971); Noble v. Noble, 86
Nev. 459, 470 P.2d 430 (1970); Fenkell v. Fenkell, 86 Nev. 397, 469 P.2d 701 (1970) and
Cosner v. Cosner, 78 Nev. 242,371 P.2d 278 (1962).

The Court noted the district court specifically found a significant change of
circumstances in the parties, as well as the fact that the conduct of the mother rendered her
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unfit to have the care, custody and control of the minor children and that a change in custody
to the father was in the children’s best interest. The Court concluded that the record could
be read to support the findings and conclusions reached by the district court. The Court
further concluded that in reaching its decision, the district court had adhered to and applied
properly applied the rule concerning child custody. The Court found that the intimate
relationship of the mother and her boyfriend in the close proximity of children of tender years
could be deemed a harmful influence. The Court found further support for the district court’s
conclusion because that had the opportunity to observe the parties and their demeanor on the
witness stand, to appraise their relative fitness for custody of the minor children citing to
Timney v. Timney, 76 Nev. 230, 351 P.2d 611 (1960).

Primm v. Lopes, 109 Nev. 502, 853 P.2d 103 (1993)

The parties were never married. In the early fall of 1990, the mother decided to
accept a job transfer. In September, the father, fearing that the mother might flee with the
child, filed a complaint to establish custody. The father requested that he of receive joint
legal custody, but that the mother receive primary physical custody. After a hearing, the
district court granted the father temporary primary physical custody and ordered a custody
evaluation. After a custody hearing, the district court concluded that the father provided the
more stable living environment. During the next several months, the mother contended that
the father prevented her from having phone contact and in-person visitation.

The Supreme Court affirmed. The Court began by noting that the district court
enjoyed broad discretionary powers in determining custody and the district court’s ruling
would not be disturbed absent a clear abuse of discretion citing to Gilbert v. Warren, 95
Nev. 296, 594 P.2d 696 (1979) and Schwartz v. Schwartz, 107 Nev. 378, 812 P.2d 1268
(1991). The Court also noted that in custody matters, there was a presumption that the
district court properly exercised its discretion citing to Culbertson v. Culbertson, 91 Nev.
230, 533 P.2d 768 (1975). The Court found that the district court considered the stability of
the father’s home, employment history and marital status in deciding the child’s best interest.
The record also showed the district court relied on the recommendations contained within
the outsourced evaluation.

Hayes v. Gallacher, 115 Nev. 1, 972 P.2d 1138 (1999)

The parties divorced in 1995 and had three children. The mother received primary
physical custody. The mother remarried. Her husband was a member of the Air Force. The
husband then received a transfer to Japan. The mother filed a motion with the court seeking
permission to move. The father filed a countermotion seeking a change in custody. The
district court entered an order denying permission to move and granting the father’s request
if the mother did move. The order was entered without a hearing.

The Supreme Court reversed. The Court noted that when relocation significantly
impaired the other parent’s ability to exercise the responsibilities he or she had been
exercising, it constituted substantially changed -circumstances which justified a
reexamination of custody based upon the best interest of the children, taking into account all
relevant factors, including the effects of relocation. The Court held that the parent should
retain primary custody and be allowed to relocate with the child if he or she showed that the
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relocation would be better for the child than a transfer of primary custody to the other parent.
Primary custody should not be given to a parent who is not able or fit to exercise this right,
or whose relationship with the child is such that the modification is not in the child’s best
interest.

Gepford v. Gepford, 116 Nev. 1033, 13 P.3d 47 (2000)

The parties divorced October 1991. There were two children. The father received
primary custody. Both of the parties worked at the same company. After they were laid off,
the father secured employment in Oregon and a residence in Idaho. The parties met to
discuss the father moving to Idaho. The father was unaware that he needed written consent
to move because it was not in the decree. The mother verbally consented to the move. The
parties also discussed a new visitation schedule and lowering the support payments. In
November 1998, the father, the children and his girlfriend moved to Idaho. The parties were
unable to finalize an agreement concerning visitation and child support. The father left the
child alone one day while laying sheetrock, however, the child was trained in how to contact
the father. The mother called and found out the child was home alone. The mother called
the police who conducted a welfare check and who found the child was fine, not scared, was
watching television and doing a project. The mother then filed a motion to modify custody
asserting that the father had not complied with the move statute and that the father left the
child alone. The district court granted the motion finding that both prongs of the Murphy
v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968) standard had been met.

The Supreme Court reversed. The Court began by reciting the Murphy standard.
The Court noted that a district court’s custody decision will not be disturbed unless there has
been a clear abuse of discretion citing to Primm v. Lopes, 109 Nev. 502, 504, 853 P.2d 103,
104 (1993). The Court further noted that it must be satisfied that the district court’s
determination was made for appropriate reasons citing to Sims v. Sims, 109 Nev. 1146,
1148, 865 P.2d 328, 330 (1993). The Court also noted that it would not set aside a district
court’s factual determinations if they are supported by substantial evidence citing to Primm,
109 Nev. at 506, 853 P.2d at 105. The Court found that substantial evidence did not support
the district court’s conclusion that the children’s welfare would be substantially enhanced
by changing custody. The Court noted while it was probably not advisable to leave a child
home alone who is nearly recovered from an illness, it concluded that a single incident was
an insufficient basis on which to premise a change of custody under the second prong of the
Murphy standard. The Court also noted that the father was an active involved parent, had
a stable job, and was responsive to the children’s needs. The Court remanded for a
reconsideration of the second prong of the Murphy standard.

Martin v. Martin, 90 P.3d 981, 120 Nev. Adv. Op. 38 (June 10, 2004)

The parties divorced in 1998, in Kentucky. The parties agreed the mother would have
primary physical custody. The mother and child then moved to Nevada, the father to North
Carolina. In October 2000, the father asked that custody be changed, claiming the mother
was in a physically abusive relationship, which was a threat to the child’s safety. The father
also contended the mother was not adequately caring for the child’s seizures. The father
further claimed that the mother was only spending weekends with the child because she was
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working in Las Vegas and the child was in Pahrump, that the child suffered from seizures,
and that the mother was not properly caring for the child’s condition, that because the mother
worked in Las Vegas, she only spent weekends with the child; and that he was having
difficulty contacting the child by telephone. The mother asserted she had broken up with her
boyfriend, that the father was physically abusive, the father was away from home for months
at a time, that the child did not suffer from seizures, that the father rarely telephoned the
child, and the father had only exercised visitation with the child twice and was seven months
behind in child support. The district court granted the father’s motion to change custody and
ordered the mother to pay $100 per month in support. The district court found changed
circumstances justifying changing custody because the mother had interfered with visitation,
that the father had remarried, and that both parents had moved from Kentucky. The district
court also found that the father’s home was more settled, that the mother’s home
environment was unsettled and awkward, and that the father would provide a better home
environment since he was a career soldier and because his new wife would be a good
stepmother.

The Supreme Court reversed. The Court noted that in matters of custody, including
visitation, rest in the district court’s sound discretion citing to Wallace v. Wallace, 112 Nev.
1015, 1019, 922 P.2d 541, 543 (1996). The Court further noted that it would not change a
district court’s custody determination absent a clear abuse of discretion citing to Sims v.
Sims, 109 Nev. 1146, 1148, 865 P.2d 328, 330 (1993). The Court recited the Murphy
standard. The Court held that remarriage alone did not establish changed circumstances and
that the district court erred in finding changed circumstances on that basis. The Court further
held that although a custodial parent’s substantial or pervasive interference with a
noncustodial parent’s visitation could give rise to changed circumstances justifying a change
in custody, the record in this case did not support a determination that the mother
substantially or pervasively interfered with visitation and the district court abused its
discretion when it found changed circumstances based upon the mother’s alleged interference
with visitation.

CUSTODY, tender years doctrine

Arnold v. Arnold, 95 Nev. 951, 604 P.2d 109 (1979)
The Supreme Court overruled the tender years doctrine. A preference for one parent
over the other, solely on the basis of the parent’s sex, has no place in that scheme.

DEBTS

Marine Midland Bank v. Monroe, 104 Nev. 307, 756 P.2d 1193 (1988)

The husband was ordered to pay credit card debt. He failed to make payments. The
creditor brought suit against both husband and wife. The suit against the wife was dismissed
on grounds of failure to state a claim. The Supreme Court held the creditor was not
collaterally estopped from bringing the suit. The creditor which was not a party to, or in
privity with any party to divorce proceedings was not bound or collaterally estopped by
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decree between joint debtors whereby husband was ordered to pay community debt on
account and failed to do so.

York v. York, 102 Nev. 179, 718 P.2d 670 (1986)

The case was decided prior to the change in statute requiring an equal division of
assets. The Court implied that it required an equal distribution of debt. The Court also took
into consideration the interest that was going to have to be paid. The husband claimed that
he should have only been responsible for $750 of a $1,500 debt. The repayment, with
interest, came to $2,604.48. The lower court ordered the husband to assume one-half of that
amount.

Wolff v. Wolff, 12 Nev. 1355; 929 P2d 916 (1996)

The parties were married June 1982. In September 1993, the wife filed for divorce.
In March 1994, the parties entered into a written property settlement agreement. The district
court required the husband to obtain a life insurance policy. The Supreme Court reversed.
The Court noted the decree did not provide for a corresponding “equal” liability to the wife.
The Court found that the district court requiring the husband expend money on the life
insurance policy is an “unequal” distribution of debt citing to NRS 125.150(1)(b).

DECREE, construing

Lindsay v. Lindsay, 52 Nev. 26, 280 P.2d 95 (1929)

The parties divorced March 1924. The decree provided that the mother was to
receive custody and that the father was to pay support of $1,200 per year in equal monthly
installments per child. The father was to have visitation over the summer, one-half of all
other times the children were not in school, and every other weekend. In February 1927, the
father filed a motion asking the court to construe the decree as to whether he could deduct
the cost of schooling from the support he was paying, and whether he could deduct the
amount of expenses he actually paid for the children while they were in his custody. The
motion also requested that if the court did not construe the decree as requested that his
support obligation be modified so that he could deduct education expenses and expenses
when the children were with him. The district court denied the father’s request as to
education, but indicated that if the children lived with the father for six months, then the
mother should be paying support for that time. The mother contended that the court was
without jurisdiction to reduce the amount the father was paying.

The Supreme Court reversed. The Court held that a district court may correct errors
and omissions, and has the power to construe a decree or judgment that may be ambiguous.
The Court held it was well settled that a court has inherent power independent of statute to
remove any ambiguity in a judgment or decree or to correct clerical or formal error at any
time. However, the Court concluded that the decree was not ambiguous as to the terms for
support, maintenance, and education, and because of that there was no basis for the court to
construe it. The Court concluded that the decree clearly required the father to pay $100 per
month per child in support and from that amount the father was permitted to deduct any cost
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he may incur for their education. The Court concluded there was no exception for reducing
support during the time in which the father had the children.

Murphy v. Murphy, 64 Nev. 440, 183 P.2d 632 (1947)

The parties were divorced August 1943. The property settlement agreement provided
that the husband would pay support of $150 per month so long as he did not revert to his rank
of Lieutenant Colonel and if he did, his payments would be reduced to $100 per month. In
May 1946, the husband filed a motion to construe the decree because he reverted to
Lieutenant Colonel for one day and then promoted by to Colonel. The matter came on for
hearing October 1946. The district court denied the husband’s request.

The Supreme Court affirmed. The Court concluded that there was nothing in the
order which indicted that the district court did anything more than construe the provision.
The Court held that it is well settled that a court of general jurisdiction had jurisdiction to
construe its judgments and decrees at any time. The Court discussed how agreements should
be construed. The Court noted that agreements in such cases should be construed fairly and
reasonably, and not too strictly or technically. The Court further noted that agreements were
to be construed as meaning what it could reasonably be inferred the parties intended. The
Court noted that “equity regards the substance, and not the form” which it found applicable
here. Useful language used in the opinion: “equity regards the substance, not the form,” and
“de minimis non curat lex” which means the law cares not for small things.

DECREE, entry nunc pro tunc

Koester v. Administrator of Estate of Koester, 101 Nev. 68, 693 P.2d 569 (1985)

The husband filed for divorce November 1978. The district court filed its decision
July 12, 1979, and ruled that 29.5 acres of land held by the parties in joint tenancy was the
community property of the parties. The afternoon the decree was signed by the court, July
30, 1979, the wife died. The decree was filed by the clerk of the court the following day.
In October 1979, the district court amended its findings of fact and conclusions of law. In
December 1981, the husband filed a motion to construe the original and amended decree.
The estate was allowed to intervene in the continuation of the divorce action. The estate
opposed the husband motion moved for entry of an order nunc pro tunc setting the time of
filing of the original decree back to July 17 or July 30, 1979. The district court granted the
estate’s motion and stated that July 17, 1979, decided the real property and appurtenances
were the community property of the parties.

The Supreme Court affirmed. The Court noted that a judgment may be amended
nunc pro tunc if “the change will make the record speak the truth as to what was actually
determined or done or intended to be determined or done by the court. . . .” citing to Finley
v. Finley, 65 Nev. 113, 119, 189 P.2d 334, 337 (1948), and Day v. Day, 80 Nev. 386, 395
P.2d 321 (1964). The Court further noted that the exercise of a “nunc pro tunc order . . .
depends on the circumstances of a particular case and it is to be granted or refused as justice
may require” citing to Allen v. Allen, 70 Nev. 412, 415, 270 P.2d 671, 672 (1954). The
discussed that other jurisdictions had employed nunc pro tunc order to relate a final decree
back to a point in time before the death of a party.
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DECREE, merge

Finley v. Finley, 65 Nev. 113, 189 P.2d 334 (1948)

In August 1946, a decree entered granting a divorce to the wife and awarding her
custody of the children, and ordering that the husband pay support and approving a property
settlement agreement. In January 1947, the wife noticed a motion to amend the decree. The
wife wanted to amend the decree by having the court adopt as a part of the decree the
provisions of the property agreement, and further requested that the amendment be entered
nunc pro tunc as of August 1, 1946. The husband consented for amendment. The district
court granted the motion. The original decree of August 1, 1946, had provided “It is further
ordered, adjudged and decreed that the property settlement agreement entered into between
plaintiff and defendant on the 4th day of May 1946, be, and the same is, hereby approved.”
The amended decree of January 6, 1947, repeated the language and added, among other
things, the following: “It is further ordered, adjudged and decreed that defendant pay
plaintiff until her remarriage, as and for her support and maintenance, the sum of $1,350 per
month commencing on August 4, 1946, and thereafter on the 4th day of each month until and
including April 4, 1947; and, thereafter on the 4th day of each month commencing May 4,
1947, that defendant pay plaintiff as and for her support and maintenance, a sum equivalent
to 36% of his monthly earnings, provided, however, that the monthly payments commencing
May 4, 1947, shall not exceed the sum of $1,350 or be less than the sum of $450; that at the
end of each year during the term of the aforesaid agreement, defendant shall deliver to the
plaintiff a statement of his earnings during the preceding year, said statement to be certified
to be correct.” In March 1947, the husband filed a motion to modify. The wife contested the
jurisdiction of the court to modify. The district court rejected her contention and modified.

The Court held that the decree amending the decree of August 1, 1946, be entered
nunc pro tunc operated to cut off husband’s rights to move to modify the decree of January
6, 1947. The Court noted that the object and purpose of a nunc pro tunc order is to make a
record speak the truth concerning acts done citing to Talbot v. Mack, 41 Nev. 245, 255, 169
P. 25 (1917). The Court held that the power to order the entry of judgment nunc pro tunc
cannot be used for the purpose of correcting judicial errors or omissions of the court. Nor can
the procedure be employed to change the judgment actually rendered to one which the court
neither rendered nor intended to render. Id. at 120. The Court further held the district court
did not have power to modify its decree so as to affect the substantial rights of the parties as
they existed under the original order and make such an entry nunc pro tunc. The Court
further noted that the consent of the parties cannot confer jurisdiction citing to Jasper v.
Jewkes, 50 Nev. 153, 254 P. 698 (1927). The Court ordered that the modified decree
entered on May 3, 1947, be affirmed.

Ballin v. Ballin, 78 Nev. 224, 371 P.2d 32 (1962)

In March 1956, the parties entered into a written property settlement agreement
settling property and support. Each party was represented by counsel. The agreement was
to be construed under New York law, and that it could not be altered or modified except in
writing and executed with the same formality of the prior agreement by both parties. The
agreement further provided that there was nothing in the agreement which was to prevent
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either party from filing for divorce, and if a divorce is filed, it was agreed that the agreement
and its provisions would be incorporated by reference or otherwise in, and made a part of,
any judgment or decree of divorce granted. The agreement further provided even if the
agreement was incorporated, the agreement would not merge, but would survive and be
binding and conclusive on the parties, their heirs, executors, administrators and assigns. The
wife then came to Nevada and filed for divorce. She requested the property settlement
agreement be ratified, approved, and confirmed to survive a decree of divorce entered. The
husband answered and after a trial the court entered a decree which provided that the
property settlement be ratified, approved and confirmed to survive this decree of divorce.
The decree did not contain a specific order directing the husband to pay the wife the monthly
installments for support as set forth in the agreement. Jurisdiction to modify was not
expressly reserved. The husband requested modification and the district court concluded that
it did not have jurisdiction.

The Supreme Court affirmed. The Court was the question as whether the decree
which approved and ratified an agreement containing an installment payment provision for
the wife’s support, and also directing that such agreement shall survive the decree entered,
constituted an “installment judgment for alimony and support” within NRS 125.170. The
Court noted that in Lewis v. Lewis, 53 Nev. 398, 2 P.2d 131 (1921) that the adoption of an
agreement by the district court resulted in a merger of the agreement into the decree entered,
and that a later motion to modify would be directed to the decree and not to the agreement
which had been merged therein. Id. at 228-29. The Court also noted that in Finley v. Finley,
65 Nev. 113, 189 P.2d 334, 196 P.2d 766 (1948) that it distinguished between the approval
and the adoption of a property settlement agreement and held that an adoption of such an
agreement would give the wife “in addition to her contractual rights then existing the right
to invoke contempt proceedings in this state and the rights of a judgment creditor in this or
any other state.” Id. at 229. The Court concluded that the language “in addition to” did not
indicate that the adopted agreement became merged in the decree; rather it appeared to
indicate that the adoption of an agreement made it a part of the decree, but did not destroy
its independent existence, with the result that both contract rights and judgment rights exist.
The Court concluded that Finley, to that extent was inconsistent with Lewis.

The Court then discussed the fact that the legislature amended what is now NRS
123.080(4) ) reading: “[i]f a contract executed by a husband and wife, or a copy thereof, be
introduced in evidence as an exhibit in any divorce action, and the court shall by decree or
judgment ratify or adopt or approve the contract by reference thereto, the decree or judgment
shall have the same force and effect and legal consequences as though the contract were
copied into the decree, or attached thereto.” The Court concluded that the legislature
intended to eliminate the distinction between a ratification or approval of an agreement by
the court, and its adoption of it. and that it provided for the merger of an agreement which
had been either ratified, or adopted, or approved by the court, into the decree entered. The
Court interpreted the language “as though the contract were copied into the decree, or
attached thereto,” to mean a merger. The Court then indicated that the statute did not govern
the disposition of the case. The Court noted that the parties specifically provided by their
agreement that it “shall not be merged in any decree or judgment, but shall survive the same
and shall be binding and conclusive on the parties hereto, their heirs, executors,
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administrators and assigns for all time” and they provided that the agreement could not be
altered or modified except by a further written agreement. The decree also directed that the
agreement survive. The Court held under such circumstances, it would be manifestly
improper to invoke the concept of merger. The Court held that NRS 123.080(4) did not
apply to a decree directing survival of an approved agreement; that the installment payment
provisions of the agreement survive such decree; that the post-divorce level of support was
controlled by the agreement; that the decree did not constitute an installment judgment for
alimony and support within NRS 125.170; and that the lower court did not have jurisdiction
to grant the relief requested. Id. at 232.

Day v. Day, 80 Nev. 386, 395 P.2d 321 (1964)

The decree approved, adopted, and confirmed a written agreement which provided
for the wife’s future support. The agreement itself provided that it was not to be merged into
any decree entered later. The decree did not itself state that the agreement was not merged,
nor did it expressly provide that the agreement survive the decree. The Court held that the
adoption of an agreement effectuates a merger of the agreement into the decree entered. A
merger destroys the independent existence of the agreement and the rights of the parties
thereafter rest solely upon the decree. The Court also held that a survival provision of an
agreement is ineffective unless the court decree specifically recognizes its survival.

DECREE, setting aside

Kramer v. Kramer, 96 Nev. 759, 616 P.2d 395 (1980)

In 1973, the wife filed for divorce. A reconciliation then ensued. As part of the
reconciliation, the husband quitclaimed a property (Monterey property) to the wife and the
wife quitclaimed a property (Spring Mountain property) to the husband and his mother. The
wife refiled for divorce July 1975. The wife received the Monterey property and the husband
received the Spring Mountain property. The distribution was modified in January 1976, in
a modified decree wherein both pieces of property were determined to be community
property and owned equally by the wife and husband. In March 1979, the wife filed a motion
to modify the modified decree on the ground of intrinsic fraud. The husband failed to file
his opposition within 10 days as required by the rules and the district court ruled that he had
waived his right to object. The district court then awarded the husband’s interest in the
Spring Mountain property to the wife.

The Supreme Court reversed. The Court held that because the wife filed her motion
to modify three years after the decree was entered, the district court was without jurisdiction
to modify the decree concerning property distributions. The Court noted that a decree could
not be modified or set aside except as provided by rule or statute citing to Lam v. Lam, 86
Nev. 908, 478 P.2d 146 (1970). The Court held that absent specific authorization for
continuing jurisdiction over property rights, NRCP 60(b) governed motions to modify
property rights established by decrees. The held that the decree, except as to custody and
support of minor children, became unmodifiable six months after the decree was entered
citing to_Schmutzer v. Schmutzer, 76 Nev. 123, 125, 350 P.2d 142, 144 (1960).
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Nevada Indus. Dev. v. Benedetti, 103 Nev. 360, 741 P.2d 802 (1987)

A non-family case. The Court held that relief under NRCP 60(b) was available on
the ground of unjust enrichment, that an independent action to set aside a judgment can be
filed outside the six-month time period of the rule on the basis of “mutual mistake,” and that
such an equitable action was not barred by the doctrine of res judicata or otherwise and
“salutary purpose of Rule 60(b) is to redress any injustices that may have resulted because
of excusable neglect or the wrongs of an opposing party. Rule 60 should be liberally
construed to effectuate that purpose.” Id. at 364. The only time limitations on independent
actions under Rule 60(b) are laches or a relevant statute of limitations.

Blanchard v. Blanchard, 108 Nev. 908, 839 P.2d 1320 (1992)

A decree was incorporating a property settlement agreement from a month earlier.
The agreement contained a “financial analysis” listing assets and assigning values. Despite
a clause in agreement that the valuations were “not relied on by the parties” wife filed an
original complaint two months after divorce, seeking rescission based upon intentional
misrepresentation. District court’s dismissal under NRCP 12(b)(5) reversed.

The Court held that for a 12(b)(5) motion, all allegations were to be accepted as true
and construed in favor of the plaintiff. A complaint should not be dismissed for failure to
state a claim for relief unless it appeared beyond a doubt that the plaintiff could prove no set
of facts which, if accepted by the trier of fact, would entitle relief being granted. Intentional
misrepresentation requires the plaintiff to prove that defendant made false representation,
with knowledge or belief of falseness, and intended to induce the plaintiff to act or refrain,
and that plaintiff justifiably relied, and was damaged. Justifiable reliance requires that the
false representation must have played a material and substantial part in leading the plaintiff
to adopt a particular course. Questions of whether elements satisfied is generally one of fact.
Misrepresentation may consist of representation misleading because it partially suppresses
or conceals information. Integration and waiver clauses do not bar actions for
misrepresentation. There was no evidence in the record that the wife made an independent
investigation (which would have charged her with what reasonable diligence would have
disclosed), but would not have prevented reliance where falsity not apparent from inspection,
the plaintiff was not competent to judge facts without expert assistance, or defendant had
superior knowledge. Whether the plaintiff made such an investigation was a question of fact.
There was no duty to have made a reasonable investigation unless the recipient had
information which would have served as a danger signal and a red light to any normal person
of intelligence and experience. Here, there was no record of such information.

Carlson v. Carlson, 108 Nev. 358, 832 P.2d 380 (1992)

After 25 year marriage in which wife was traditional homemaker for 20 years and had
a high school education, parties divorced. The husband and his counsel represented that
proposed property division was “essentially equal” distribution of assets; the wife was unable
to verify value of the pension during divorce pendency, and relied on husband’s attorney’s
representation. After divorce (within 6 months), the wife learned she had received about 29
percent of total asset value and moved to set aside property distribution under NRCP 60(b).
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The referee recommended setting aside; husband objected. The district court sustained
objection and vacated the referee’s findings and recommendations.

The Court found that the misrepresentation of the value of the pension could only be
attributed to mutual mistake or fraud; if both parties were mistaken, the property settlement
was based upon the mistake that the property was being evenly divided, entitling the wife to
redress under NRCP 60(b)(1); if husband or his attorney knew the true value, they
fraudulently misrepresented under NRCP 60(b)(2). The Court noted that the purpose of Rule
60(b) was to redress any injustices that may have resulted because of excusable neglect or
the wrongs of an opposing party, and should be liberally construed to do so, citing to Nevada
Indus. Dev. v. Benedetti, 103 Nev. 360, 741 P.2d 802 (1987).

Petersen v. Petersen, 105 Nev. 133, 771 P.2d 159 (1989)

The wife figured out approximately 90 days after the divorce that she had received
about 10 percent of the parties’ property, but her motion to set it aside was not filed until the
day before the six months would have elapsed. The district court refused to set aside the
decree.

The Supreme Court reversed. The Court rejected the district court’s conclusion that
the motion was untimely, and held that when such a motion is filed at any time within the
six months allowed by NRCP 60(b), alleging fraud or mutual mistake, and seeks for the first
time to address the fairness of the decree of divorce, the motion should be considered on its
merits (i.e., the fairness of the distribution of property should be explicitly examined by the
reviewing court).

Cook v. Cook, 112 Nev. 179, 912 P.2d 264 (1996)

The parties had married in 1978, just when the lawyer-husband started a law practice.
In December 1992, the husband drafted a property settlement agreement providing that he
received the law practice as his separate property, and including the wife’s waiver of any
interest in his firm’s income for 1990-1992. Both the husband and his attorney signed the
agreement. Later, in December 1992, the husband filed for divorce, and the wife signed a
proper person answer. The decree was granted the same day.

Days before the six month NRCP 60(b) time limit ran, the wife filed a motion to
“vacate the divorce decree and for a new trial.” The wife’s expert evaluated the community
property and concluded that the wife had received approximately $100,000 to the husband’s
$600,000 in net community property assets, that in his “professional opinion, the [agreement]
was grossly inequitable and unfair to the wife,” and that from his interview of her, he
believed she “had very little understanding or conception of the nature of the community
property these parties had and did not fully understand that she had a community property
interest in her husband’s law firm

The Supreme Court found an abuse of the lower court’s discretion in deciding
whether to grant or deny a motion under NRCP 60(b), and reversed the lower court’s denial.
The case was remanded, noting that the dissolution of the marriage was not affected, but the
parties were only to “litigate the division of their property” upon remand. Id. at 184-85.

Lesley v. Lesley, 113 Nev. 727, 941 P.2d 451 (1997)
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The mother took the children to California after being hit and having a beer bottle
thrown at her by her husband (the children’s father). She obtained a temporary protective
order in Fresno. The father filed for divorce in Nevada, later obtaining a default judgment,
which was granted without a prove-up hearing, giving him all the property, and custody of
the children. About 90 days later, mother moved to set aside the default decree, but the
district court refused to set it aside or allow witnesses to testify, saying that the mother had
not shown adequate mistake, surprise, or excusable neglect, or shown a meritorious defense.

The Supreme Court reversed. The Court reiterated that under NRCP 60(b), the
district court has “wide discretion in deciding whether to grant or deny a motion to set aside
a judgment,” but added that “this legal discretion cannot be sustained where there is no
competent evidence to justify the court’s action.” The factors to be applied by the court in
an NRCP 60(b)(1) motion are “whether the movant: (1) promptly applied to remove the
judgment; (2) lacked intent to delay the proceedings; (3) demonstrated good faith; (4) lacked
knowledge of procedural requirements; and (5) tendered a meritorious defense to the claim
for relief.” Id. at 732, citing to Bauwens v. Evans, 109 Nev. 537, 853 P.2d 121 (1993).

The Court announced that when it reviewed district court decisions on NRCP 60(b)
motions, it also examined whether the case “should be tried on the merits for policy reasons,”
Id. at 734citing to Kahn v. Orme, 108 Nev. 510, 835 P.2d 790 (1992). The Court expanded
on that holding, stating that: “This court has held that Nevada has a basic underlying policy
that cases should be decided on the merits. . . . Our policy is heightened in cases involving
domestic relations matters,” Id. at 734 to citing Hotel Last Frontier Corp. v. Frontier
Properties, Inc., 79 Nev. 150, 380 P.2d 293 (1963), and Price v. Dunn, 106 Nev. 100, 787
P.2d 785 (1990).

The Court noted that an essential part of the case was child custody, requiring a focus
on the best interests of the children. The Court further noted that it appeared that the court
“gave undue weight to [the mother’s] failure to return to Nevada, but insufficient weight to
the best interests of the children.” Public policy “weighs in favor” of having the case heard
on the merits. The Court found that the lower court had abused its discretion, reversed, and
remanded.

DEFAULT

Guardia v. Guardia, 48 Nev. 230, 229 P. 386 (1924)

The husband filed for divorce. In lieu of service by publication, a certified copy of
the summons and complaint was served, personally, upon the wife at her place of residence
in California. The wife did not appear. In October 1923, default was entered, and divorce
was granted and the husband was awarded the custody of the child and the wife was ordered
to pay support of $30 per month. Immediately thereafter, the wife moved to vacate and set
aside the judgment, upon the ground of surprise, inadvertence, and excusable neglect. The
district court denied the request.

The Court held that statute empowering courts to set aside default judgments was
remedial and should be liberally construed especially in divorce actions citing to Bowman
v. Bowman, 47 Nev. 207, 217 P. 1102 (1923) and Blundin v. Blundin, 38 Nev. 212, 147
P. 1083 (1915). Even though the attorney miscalculated the default time, the Court refused
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to set aside the default. The Court noted there was nothing to show that there was any
community property or separate property involved in the proceeding for divorce.

Hamlett v. Reynolds, 114 Nev. 863, 963 P.2d 457 (1998)

The parties married in 1984; in 1994, the wife filed for divorce, seeking over $2
million in damages for a loan transaction and stock purchase agreement. The husband
ignored discovery commissioner and district court discovery orders, and was monetarily
sanctioned. The Supreme Court noted that in response to requests for “particular indexed
documents,” husband “often produced a mass of seemingly irrelevant and unidentified
documents.” After a year of futile discovery efforts, the district court struck husband’s
answer and defaulted him. Prior to prove-up on damages, the district court ratified the
parties’ stipulation regarding husband’s participation which was that his attorney would be
able to cross-examine wife’s witnesses, but not present any evidence. District court granted
wife’s motion to amend pleadings to conform to the evidence, and ultimately awarded wife
over two million for repayment of the loan, and granted her a divorce. The husband
appealed.

The Supreme Court noted that it would not reverse sanctions issued where the lower
court had authority to impose them, citing to Young v. Johnny Ribeiro Bldg., 106 Nev. 88,
92, 787 P.2d 777, 779 (1990) and NRCP 37(b). The Court noted that dismissal with
prejudice caused the Court to apply “a somewhat heightened standard of review” on appeal.
However, the Court affirmed that it would uphold default where “the normal adversary
process has been halted due to an unresponsive party, because diligent parties are entitled to
be protected against interminable delay and uncertainty as to their legal rights,” Id. at 865,
citing to Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973).

The Supreme Court termed the lower court’s striking of the answer and entry of
default to be “appropriate” given the several clear directives and several opportunities to
comply, and his “unexplained and unwarranted” refusal to do so. The Court also ruled that
the lower court had discretion to decide how much participation in the default proceedings
to allow to the defaulted party, under NRCP 55(b)(2), which is reversible only where “clear
abuse” is demonstrated. Id. at 867.

DISQUALIFICATION, same or similar action

Oren v. Dept. of Human Resources, 113 Nev. 594, 939 P.2d 1039 (1997)

The judge had been previously employed as a deputy district attorney and had given
advice regarding which crimes to charge the father in neglect proceedings. The judge had
also represented the state in the father’s first protective custody hearing. It was held to be
inequitable that the motion had to be field 20 days prior to the date set for trial when the
disqualifying information was not available to the father’s counsel at the time. It was also
held that the termination proceedings and the neglect proceedings were properly considered
the “same action or proceeding” as the parental termination case and the judge should have
been disqualified.

DIVORCE, bifurcation
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Ellett v. Ellett, 94 Nev. 34, 573 P.2d 1179 (1978)

The district court entered a partial decree of divorce in January 1976, which
terminated the marriage, however, it expressly reserved jurisdiction to issue a subsequent
decree regarding the division of community property and community debts, and the award
of alimony. That supplemental decree was entered May 1976.

The Court held that since NRS 125.150(1) empowered the district court to “make
such disposition of the community property of the parties, as appears just and equitable,” and
the January decree was expressly interlocutory and reserved jurisdiction over the wife
community interest in the retirement rights pending final adjudication of the parties' rights
following the May proceeding. The Court then noted that an order or judgment which
reserves a question for future consideration and determination is interlocutory and is not a
final judgment. citing to Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950);
Alper v. Posin, 77 Nev. 328, 363 P.2d 502 (1961) and Elsman v. Elsman, 54 Nev. 20, 2
P.2d 139 (1931). It did not immediately appear in the opinion, but apparently the parties
stipulated to separate trials.

Gojack v. Second Judicial Dist. Court, 95 Nev. 443, 596 P.2d 237 (1979)

The wife filed her complaint for divorce in August 1978. Trial was set for July 1979.
In March the district court, sua sponte, ordered a bifurcated trial with the hearing on the
divorce set for March 21, 1979, and trial on the determination of the property rights
scheduled for the original trial date.

The Supreme Court issued the writ of prohibition. The Supreme Court found that
NRS 125.150 was plain and unambiguous, held that at the time a judgment or decree of
divorce is entered, the district court must contemporaneously dispose of the community
property of the parties. The Court distinguished from Ellett v. Ellett, 94 Nev. 34, 573 P.2d
1179 (1978) because the parties had stipulated to separate trials on the issues, but no final
judgment was entered until the close of all proceedings.

Smith v. Smith, 100 Nev. 610, 691 P.2d 428 (1984)

The wife filed for divorce in 1977, and trial eventually commenced in 1980. During
trial, the parties indicated that they could probably settle the matter. The court stated that it
would grant the divorce and bifurcated the property settlement issues. Neither party
objected. At the status check six days later, the wife’s counsel informed the court that an
agreement had not been reached and requested that the decree not be granted. The husband
objected and the matter was continued. After another week the matter was still unresolved.
The district court then granted the wife a decree of divorce and ordered that the parties’
community property rights would be determined with the aid of a master. The husband later
appealed.

The Supreme Court affirmed. The Court criticized the granting of bifurcated
divorces. The Court noted that the husband had requested on the second day of trial that the
court follow through with granting a divorce before the property matters had been settled.
The husband, then failed to make a timely and proper objection to the bifurcation.

Milender vs. Marcum, 110 Nev. 972, 879 P.2d 748 (1994)
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A default decree of divorce was entered on October 22, 1990. The decree was filed
on December 6, 1990. When the husband did not pay under decree terms, the wife filed
motion for order to show cause, resulting in order for husband to pay sums to the wife, plus
interest and attorney’s fees. The husband moved to set aside the default decree under NRCP
60(b)(1). The default was set aside on July 29, 1991. The wife sought reconsideration of the
costs and attorney’s fees incurred in the original default divorce, resulting in attorney’s fee
award to the wife. When the husband failed to pay, the wife again moved for order to show
cause, but died before her motion was heard. The district court held that its own order setting
aside the default decree was void for husband’s nonpayment of the later-ordered attorney’s
fees, and re-instituted original decree.

On appeal, the husband sought to have court find the parties remained married so that
wife’s property transferred to him. The Court held that the district court could modify
property or alimony terms without vacating the divorce itself, under the concept of divisible
divorce, without violating NRS 125.130. The majority opinion reversed the property
provisions of the default decree but left the divorce itself in place. The Court held this result
was compatible with Gojack v. Second Judicial Dist. Court, 95 Nev. 443, 596 P.2d 237
(1979). The Court appeared to base much of its result in equity by stating: “... Wayne now
desires to posthumously confer the status of a deceased wife upon Kathleen in order to retain
her share of the community property. To permit him to do so would engage the judicial
process in an affront to equity. This we refuse to do.” Id. at 976-77. The Court also noted
that “equity considers as done that which ought to be done.” Id. at 978. There was a partial
dissent by Justices Young and Rose, who would have held that setting aside a default decree
of divorce would have left the parties married, along with providing a variety of quotable
dicta on the oppressiveness of attorney’s fees.

DOMESTIC VIOLENCE, change of custody requires notice and compliance with Murphy v.
Murphy, 84 Nev. 710, 447 P.2d 664 (1968) standard

Wiese v. Granata, 110 Nev. 1410, 887 P.2d 744 (1994)

The father obtained custody in a 1987 divorce. On December 30, 1993, the mother
obtained Temporary Protective Order against domestic violence, alleging physical abuse
eight years earlier, coupled with recent receipt of “bizarre” letters, alleged inquiries by the
father into the car being driven by the mother, and the mother’s sighting of the father stalking
her so that she felt in danger. The mother sought extension of the Temporary Protective
Order in January 1994, seeking alteration of the mother’s visitation with child, but not
modification of custody, with a hearing set in April. The father did not appear at the TPO
extension hearing; the record on appeal did not specify what occurred, but the district court
issued an order five days later granting the mother physical custody. The father requested
an emergency stay; there was a 30-minute hearing, five days after which the court denied the
stay request and reaffirmed its change-of-custody order.

The Supreme Court reversed. The Court noted that due process requires that notice
be given before a party’s substantial rights are affected and the notice of hearing the father
received did not mention or even hint that custody was at issue. The Court found Dagher
v. Dagher, 103 Nev. 26, 731 P.2d 1329 (1987), was on point. The Court vacated the order
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changing custody because the father did not receive notice that the issue of child custody was
before the district court, he did not receive a full and fair hearing, and the district court did
not consider or apply the correct standard before it changed custody. The Murphy v.
Murphy, 84 Nev. 710, 711, 447 P.2d 664 (1968) should have been applied and it was not.
The Court held that due process requires that notice be given before a party’s substantial
rights are affected. The notice that the father received gave no indication that child custody
was going to be at issue. Notice in the moving papers that the non custodian is seeking seeks
to alter visitation is not sufficient. The Court reiterated that litigants in a custody battle have
the right to a full and fair hearing concerning the ultimate disposition of a child, which at
minimum includes support of the elements underlying the change prior to such a change,
with an opportunity to the custodian to disprove those elements. Id. at 1412-13. Here, the
30-minute hearing in which the father was not allowed to present any witnesses, and in which
the mother presented no evidence to rebut, was not sufficient.

DOMESTIC VIOLENCE, jurisdiction

City of Las Vegas v. Las Vegas Mun. Court, 110 Nev. 1021, 879 P.2d 739 (1994)

The family division of the district court issued a temporary protective order against
the defendant. A complaint was filed in the municipal court charging the defendant with a
misdemeanor based on alleged violation of the protective order. The defendant moved to
dismiss the charge contending the Legislature granted exclusive jurisdiction to issue and
enforce TPO’s to the district court and the justice court. The City opposed the motion
contending the municipal court had jurisdiction to enforce TPO’s. The municipal court judge
granted the motion to dismiss. The City appealed to district court and filed a petition for writ
of mandamus with the district court. The district court denied the petition and dismissed the
appeal. The city then filed a writ of mandamus with the Supreme Court.

The Supreme Court granted the petition stating:

NRS 5.050 plainly grants the municipal court jurisdiction to
entertain criminal actions charging a misdemeanor violation of the terms
of a TPO. The Legislature has not limited the municipal court’s
jurisdiction over misdemeanor violations of the terms of TPO’s. The
municipal court thus has jurisdiction to entertain a criminal action charging
the misdemeanor violation of a TPO. See McKay v. Las Vegas, 106 Nev.
203,205,789 P.2d 584, 585 (1990) (the Legislature defines the jurisdiction
of the municipal court).

Id. at 1023.

The defendant also contended that since NRS 33.100 (1)(b) required that a person
who violated a TPO shall be imprisoned “in the county jail” that meant those cases could
only be handled by the district court and justice court because they only had jurisdiction to
incarcerate in the county jail. The Supreme Court rejected that argument stating:
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NRS 33.100 does not purport to confer jurisdiction on the courts
of this state. We therefore find the language of that statute unpersuasive in
determining the jurisdiction of the municipal court. The Legislature
appears instead to have overlooked the jurisdiction of the municipal court
when it designated “the county jail” in NRS 33.100.

Id. at 1024.

DOMESTIC VIOLENCE, Temporary Protective Orders, Appeals

Emerich v. Emerich, Case No. 26630 (February 24, 1995)

While this was an Order Dismissing Appeal and therefore may not be cited as
precedent, the result is informative. The Supreme Court dismissed an appeal from a
temporary protective order stating: “No court rule or statute provides for an appeal from a
temporary order for protection against domestic violence.”

DOMESTIC VIOLENCE, compromising a domestic violence charge

Willmes v. Reno Mun. Court, 118 Nev. 831, 59 P.3d 1197 (2002)

The Supreme Court held that there is no statutory bar to the compromise of a
domestic battery charge. The municipal court was held to have acted arbitrarily and failed
to exercise discretion when declaring its own self-imposed policy that domestic battery
misdemeanors should not be compromised under NRS 178.564.

ESTOPPEL., equitable

Hermanson v. Hermanson, 110 Nev. 1400, 887 P.2d 1241 (1994)

The Supreme Court listed the elements of equitable estoppel in Nevada. They are:
(1) the party to be estopped must be appraised of the true facts; (2) he must intend
that his conduct shall be acted upon or must so act that the party asserting estoppel
has the right to believe it was so intended; (3) the party asserting the estoppel must
be ignorant of the true state of facts; (4) he must have relied to his detriment on the
conduct of the party to be estopped.

EXEMPTIONS, dependency

Jensen v. Jensen, 104 Nev. 95, 753 P.2d 342 (1988)

The parties married September 1981. On the day of their marriage, the parties signed
an antenuptial agreement. Soon after the marriage, the wife began working for the husband’s
company. For about three years she worked part-time, mostly trying to speed up or enforce
collections. After about one year after the wife began work, she and the husband agreed his
company would not pay her a separate salary, but her income would be included in the
husband’s income. The husband and his accountant testified that the wife agreed to this
means of compensation so his company would not have to pay separate payroll taxes.
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Throughout the marriage thereafter, this income into the joint checking account, and it was
used to pay community expenses. The district court filed the decree in October 1986. The
wife was awarded primary physical custody of the child and the husband was ordered to pay
$500 a month child support, maintain health insurance for the child, and designate her as
beneficiary for a $50,000 life insurance policy. The wife was ordered to execute documents,
on a yearly basis, allowing the husband to claim the exemption for the child.

The Supreme Court reversed. The Court noted that pursuant to LR.C. § 152(e) the
custodial parent may waive the right to claim the exemption. The Court recognized that the
order was coercive and that the district court could have achieved a similar result by
adjusting the amount of alimony the husband would have to pay.

Sertic v. Sertic, 111 Nev. 1192, 901 P.2d 148 (1995)

The parties had been married for almost eleven years when the complaint for divorce
was filed. The parties had one child. After almost two years of motion practice, the parties
agreed on a parenting plan. The district court entered an order adopting the parenting plan
and dividing the property. The district court ordered that the parties were to alternate the
exemption.

The Supreme Court affirmed. The Court substantially revised Jensen v. Jensen, 104
Nev. 95, 753 P.2d 342 (1988). The Court noted that in 1984, Congress amended L.R.C. §
152. The amendment provided that the custodial parent should receive the exemption. The
amendment also provided several exceptions to the rule. One exception was that the
custodial parent may waive the right to the exemption for any given year. The Court noted
that the district should have broad discretion over the issue. The Court held that it was not
overly burdensome to execute the appropriate documentation.

FIDUCIARY DUTY

Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948)

An extremely lengthy opinion. On August 4, 1945, the husband filed an amended
complaint for divorce. It was alleged there were no property rights to be adjudicated. On
May 1, 1941, the husband transferred, assigned, made over, and conveyed to his wife all
right, title, and interest in and to certain inventions and improvements in connection with the
detection of and protection against submarines and torpedoes, called the Navigation
Instrument Company together with his interest in a certain agreement dated April 22, 1940,
executed between him, and two other partners. One of the considerations for the assignment
and transfer as stated by the husband was that the wife “had been through hell and that she
was a peach.” There was a significant history of violence of the husband toward the wife.
On or about September 21, 1943, the district court found that by duress, coercion, undue
influence, fraud, personal abuse, threats and force from the husband toward the wife, the wife
transferred to the husband one-half of all profits, bonuses, or other distributions derived from
the stock of the Navigation Instrument Company registered in her name,

The Court noted that the relation of husband and wife is one involving the highest
trust and confidence. Under both common law and equitable standards, in any transaction,
whereby one spouse seeks to obtain the other spouse’s property without adequate
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compensation, no duress, coercion, undue influence, imposition or overreaching will be
tolerated. If no trust was found, and no consideration was paid for the income paid to the
wife and reassigned to the husband, the burden of proof would shift to the husband, and
would require him to prove affirmatively that the reassignment was executed without undue
influence, and that it was entered into freely and voluntarily, also that it was understood by
the wife and was fair and equitable to her. A presumption of invalidity arises, which can
only be overcome, if at all, by clear evidence of good faith, of full knowledge, and of
independent consent and action.

Rush v. Rush, 85 Nev. 623, 460 P.2d 844 (1969)

In March 1963, the parties entered into a property settlement agreement. The
agreement divided real and personal property and further provided that the wife should pay
alimony to husband in the sum of $1,000 per month from April 1963, to April 1973. The
decree provided that the agreement should survive the decree. The wife paid alimony
through August 1964, and then stopped. The husband then brought suit seeking the
remaining alimony due. The wife opposed, claiming that alimony was unenforceable as
against public policy and because there was no consideration for the agreement. The district
court entered judgment against the wife for $37,000 with interest.

The Court noted that NRS 123.080 provided that a husband and wife could not
contract with each other alter their legal relations except as to property, and except that they
may agree to an immediate separation and may make provisions for the support of either of
them and of'their children during such separation. The Court further noted that NRS 123.070
provided that husbands and wives could enter into contracts and that the general rules of
contracts would control so long as no advantage was taken of the relationship of trust and
confidence between them. The Court held that where a husband and wife entered into a
contract requiring payment of alimony from the latter to the former, so long as there was no
advantage taken of the relationship of trust and confidence existing between them, no public
policy of this state was violated. The Court found that there was no record of abuse of the
confidential relations between the wife and husband.

Applebaum v. Applebaum, 93 Nev. 382, 566 P.2d 85(1977)

The parties divorced in 1972. The district court approved a property settlement
agreement. The wife was awarded $15,000 payable in $1,000 quarterly installments. The
parties then remarried in 1973. In 1975, the parties divorced a second time. The wife sought
to have the property settlement agreement declared void and sought separate maintenance.
The district court granted the husband a divorce, refused to declare the property settlement
void, and awarded the wife $12,000 payable in $1,000 monthly installments as her share of
the community property. The wife argued the property settlement agreement was void
because of extrinsic fraud committed by the husband. The wife claimed fraud because she
and the husband were in a confidential or fiduciary relationship with her when the agreement
was negotiated. The wife also claimed that the husband was much older than her, was more
experienced in business and financial matters, had remained on a friendly basis with her
during divorce proceedings, and had misrepresented the size of the community alleged to be
$1,200,000 and the $15,000 settlement, was claimed to render the agreement unconscionable
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GIFT

and presumptively fraudulent. The wife admitted she consulted with an attorney to
determine if the agreement was enforceable, but claimed that she was unrepresented as to the
substance of the agreement.

The Supreme Court affirmed. The Court noted that the parties executed a property
settlement agreement, which the husband represented he would submit to the court for
approval and which he did. The fact that the husband was more experienced in business
matters did not make it fraudulent. The fact the husband continued residence in the family
home did not impose on him a fiduciary duty toward the wife. Once the husband announced
his intention to seek a divorce, the wife was on notice that their interests were adverse. The
Court affirmed the district conclusion that the wife was entitled to neither permanent nor
temporary alimony pendente lite. The Court held that the judgment of the district court
should be affirmed in all respects. The property settlement agreement was valid and was
properly upheld by the district court as it did not appear to have been obtained through fraud
or duress, and it was executed by two parties dealing at arms’ length in full knowledge that
there interests were adverse. The Court later noted in a footnote in Williams v. Waldman,
108 Nev. 466, 836 P2d 614 (1992) in citing to this case that once a spouse announces an
intention to seek a divorce, the other spouse is on notice that their interests are adverse. The
issue of whether a confidential relationship survives an announcement of an intention to seek
a divorce necessarily depends on the circumstances of each case.

Fick v. Fick, 109 Nev. 458; 851 P2d 445 (1993)

Shortly before the parties’ marriage, they signed a prenuptial agreement. The Court
reviewed the requirements for a prenuptial agreement. The Court noted that fiances’ share
a confidential, fiduciary relationship and each has a responsibility to act with good faith and
fairness to the other.

Nixon v. Brown, 46 Nev. 439, 214 P. 524 (1923)

Whether or not the gift is reasonable or unreasonable, is a question to be decided by
the courts in each particular instance, and no hard-and-fixed rule can be laid down as to just
what proportion of the community interest can be so disposed of by the spouse. A spouse
may make a gift of community property reasonable in reference to the whole amount, in the
absence of a fraudulent intent to defeat the wife’s claims.

Schmanski v. Schmanski, 115 Nev. 247, 984 P.2d 752 (1999)
A gift requires donative intent, actual or constructive delivery, and acceptance by the

donee.

GRANDPARENTAL VISITATION, adoptions

Bopp v. Lino, 110 Nev. 1246, 885 P.2d 559 (1994)
The case concerned the paternal grandparents and an adopted child. The
grandparent’s son and his wife had a child. The son and wife then divorced. The mother

Rev. 7/6/2005 - 1 68'



was granted primary physical custody. Shortly thereafter, the mother remarried. The father
subsequently relinquished his parental rights to that the child could be adopted by her
stepfather. A decree of adoption was entered. After the adoption, the grandparents filed a
petition for visitation. The mother and new father contended that visitation was not in the
child’s best interest and that the grandparents did not have standing to request visitation. The
district court ordered visitation.

The Supreme Court reversed. The Court held that an adoption severs the legal
relationship between a child and her natural relatives. The Court further held that once an
adoption is entered, a grandparent lacks standing to petition for visitation rights. The Court
held that the grandparent’s petition for visitation was untimely and the district court lacked
jurisdiction to grant visitation.

GRANDPARENTAL VISITATION, standards

Steward v. Steward, 111 Nev. 295, 890 P.2d 777 (1995)

The parents divorced in 1989. They had joint legal and physical custody of their
child. The paternal grandparents requested visitation. The parents opposed the request. A
domestic relations referee recommended the maternal grandparents have unsupervised
visitation so long as a counselor so recommended and if they completed a parenting class.
The principal basis of the referee was a finding that the father and the child had resided in
the home of the paternal grandparents after the divorce and the paternal grandparents
assumed “‘significant responsibility in raising that minor.” There was apparently conflicting
evidence on that point; also, a child custody specialist submitted a report recommending
against visitation. Both parents objected to the referee’s report and after a hearing the district
court judge adopted the referee’s report. The mother appealed.

The Supreme Court reversed the decision permitting visitation stating:

This is a case of first impression, as the court has not yet had the
opportunity to interpret NRS 125A.340.

In enacting NRS 125A.340, the requirement that the grandparent/petitioner
be the parent of either the noncustodial parent or a deceased parent was
deleted, conceivably allowing a grandparent to seek visitation rights over
the objection of both parents, including the objection of his or her own
child.

The bill which created NRS 125A.340, as originally proposed,
would have allowed grandparents to seek visitation even when the natural
parents were still married. There were, however, numerous objections to
state interference with intact marriages. Inresponse to this concern, the bill
was amended to allow for court intervention only when the natural parents
were divorced.

Accordingly, we interpret NRS 125A.340 to set up a presumption

against court-ordered grandparental visitation when divorced parents with
full legal rights to the children agree that it is not in the child’s best interest
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to see the grandparents. Absent the presentation of clear and convincing
evidence showing otherwise the court should not interfere with the decision
of the natural parents.

Interpreting the statute otherwise would have the absurd result of
permitting the state to intrude solely because the parties are divorced,
regardless of the fact that both parents are in agreement as to what was in
the best interests of their child, and regardless of the fact that both parents
have full legal rights to the child and have never abdicated their parental
responsibility. Additionally, any other interpretation would undermine the
natural parents’ liberty interest in the care, custody and management of
their children. See Soutosky v. Kramer, 445 U.S. 745,753 (1983); Smith
v. Smith, 102 Nev. 263, 720 P.2d 1219 (1986).

Id. at 304.

Wallace v. Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)
Before a district court may grant grandparental visitation, it must receive evidence
and consider all of the factors noted in NRS 125A.340(1).

GUARDIANSHIPS, parental preference

McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970)

A Louisiana case had been commenced by the wife who was seeking a legal
separation, child custody and support. After starting the suit, the wife left Louisiana with the
children, and moved to Clark County where they remained. The Louisiana litigation
continued in her absence, and she was represented by counsel. The Louisiana court granted
the father the custody of all four children. The Lousiana court found the mother unfit for
custody. The father then filed a habeas petition in Nevada. The Louisiana order upon which
the husband’s habeas petition was grounded became final before the Nevada habeas
proceeding was concluded. The Louisiana decree which gave the husband a divorce and
custody of the four minor children was received in evidence in the Nevada litigation. The
Nevada court found that the mother was unfit for custody. The district court entered a
custody order which awarded the custody of the three daughters to their maternal
grandparents. The father was given custody of the on.

The Supreme Court reversed. The Court noted that the litigation was between the
father and the mother and that the maternal grandparents were not parties to it, had never
enjoyed legal custody of their grandchildren, and had never asserted a claim to such custody.
The grandparents were in court as witnesses and apparently were agreeable to the
responsibilities of custody if that is what the court decided. The Court further noted that it
was reluctant to approve an award of custody to nonparties. The Court then looked at the
legislative history. The Court concluded that the custody statute and the guardianship statute,
when read together, created a rebuttable presumption that a fit parent is to be preferred over
nonparents with respect to custody. The Court further concluded that the best interest of the
child is usually served by awarding his custody to a fit parent citing to Peavey v. Peavey, 85
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Nev. 571,460 P.2d 110 (1969). Here, there was no finding that the father was unfit to have
custody. The Court concluded that the father was entitled to the custody of his daughters.

Hesse v. Andurst, 86 Nev. 326, 468 P.2d 343 (1970)

The parties had two children. The husband went out with other women. He infected
the wife with gonorrhea. He cashed bad checks. The mother became a paraplegic. From the
initial hospitalization in May 1967, until August 1967, the grandparents cared for the
children with no financial support from the father. In August the family returned to their
home until October, when the father abandoned the home. The father did not advise anyone
that he had left her. Because the wife was unable to care for the children, she and the
children moved in with their parents. In July 1968, after repeated demands by the husband,
the wife consented to a divorce. In the divorce, the wife received custody. The husband
agreed to pay child support of $50 per month. The husband remarried seven days later. The
wife and the children remained with her parents until December 1968, when the wife
returned to the hospital and died. The father visited on a less frequent basis until they ceased
prior to the wife’s death. The father never requested custody of the children until his habeas
corpus petition. The district court granted the father’s petition.

The Supreme Court reversed. The Court noted that in McGlone v. McGlone, 86
Nev. 14, 464 P.2d 27 (1970), that a fit parent is to be preferred over nonparents in child
custody cases and that custody may not be given to a nonparent unless the parent is found to
be unfit. The Court concluded that the presumption of parental preference as a matter of law
had been overcome. The Court found that the father’s attitude and conduct was one of
callous indifference and abandonment. The Court found that the record presented conclusive
evidence of husband’s unfitness. The Court noted that the best interests of the children were
paramount citing to NRS 125.140; Cooley v. Cooley, 86 Nev. 220, 467 P.2d 103 (1970);
Peavey v. Peavey, 85 Nev. 571,460 P.2d 110 (1969); Timney v. Timney, 76 Nev. 230, 351
P.2d 611 (1960) and that those interests would best be served by placing the care and custody
of the two children with their grandparents.

Litz v. Bennum, 111 Nev. 35, 888 P.2d 438 (1995)

The mother was arrested on a probation violation and she and the father gave
temporary guardianship of their child to the maternal grandparents. The mother spent a year
in custody and upon her release began living in an apartment and regularly visiting her child
in the home of her parents. She also divorced the father. The mother remarried a year later
and had a second child with her new spouse. They obtained a home in a quiet residential
neighborhood and stepfather had a stable job as a mechanic. The maternal grandparents
denied mother overnight visits with the child or visits in her home during the day. The
mother moved to terminate the guardianship and for overnight visitations. Experts found the
child was well adjusted and had a close relationship with all of the parties. The
grandparents’ expert found the child perceived his maternal grandparents were his parental
resource. The district found the parental preference doctrine was one of several factors but
the most important factor was the best interests of the child. The district court awarded joint
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legal custody to mother and the maternal grandparents and primary physical custody to the
maternal grandparents. The mother was awarded reasonable rights of visitation.

The mother appealed arguing parental preference was not merely a factor among
many factors. The Court began by noting that the district court has broad discretionary
powers in determining custody, and the determination would not be disturbed absent an
abuse of discretion citing to Sims v. Sims, 109 Nev. 1146, 1148, 865 P.2d 328, 330 (1993).
The Court distinguished the holding in Fisher v. Fisher, 99 Nev. 762, 670 P.2d 572 (1983),
which the grandparent’s argued de-emphasized the parental preference doctrine. The Court
reemphasized the best interest of the child is usually served by awarding his custody to a fit
parent citing to McGlone v. McGlone, 86 Nev. 14, 17,464 P.2d 27, 29 (1970). The Court
found that it was undisputed that the mother was a fit parent. The Supreme Court reversed
stating “[we conclude that the parental preference policy is a rebuttable presumption that
must be overcome either by a showing that the parent is unfit or other extraordinary
circumstances.” [citations omitted.]

Id. at 38.

Court noted the statutory provision found in NRS 125.500 is known as the “parental
preference” presumption. The Court held that it must be overcome either by a showing that
the parent is unfit or other extraordinary circumstances.

Locklin v. Duka, 112 Nev. 1489, 929 P.2d 930 (1996)

The child was born in 1985; while mother did not smoke, drink, or use drugs during
pregnancy, by the time the child was a year old, the marriage soured and mother began to use
methamphetamine. The mother took child to live with maternal grandparents. In July 1988,
a California Superior Court appointed the grandparents as the child’s guardians, with no
objection to mother. The mother infrequently had contact, and provided no personal or
monetary support.

The mother tried to remove the guardianship in late 1989, alleging interference with
visitation, but abandoned the effort because her drug dependency made her unfit. In 1991,
mother moved to Chicago and entered a drug rehabilitation program. The grandparents
moved from California to Nevada. There was some visitation, in Nevada and Illinois, at least
four times. The mother married, in Chicago, in 1993, and moved back to Nevada to be near
the child, visiting “pretty much every day.”

Once mother filed the petition to terminate the guardianship, the grandparents made
visitation more difficult. Atthe eventual hearing, the mother was found to be a fit parent by
the court based on the testimony of the parties-appointed psychologist, of the court-appointed
guardian ad litem, and of the grandparents. The psychologist suggested placement with the
grandparents because the child was “slightly more secure” there, and because the mother’s
re-entry into the child’s life “still carries with it some lack of continuity,” but that the child
could strongly bond with the mother, that the mother presented no danger to the child, and
that placement with the mother would created no psychological injury that could not be
overcome. The district court terminated the guardianship.

The Supreme Court affirmed. The Court held that extraordinary circumstances
sufficient to overcome the parental preference presumption are those circumstances which
result in serious detriment to the child. Factors which may include extraordinary
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circumstances include abandonment or persistent neglect of the child by the parent,
likelihood of serious physical or emotional harm to the child if placed in the parent’s custody,
continuing neglect or abdication or parental responsibilities; provision of the child’s physical,
emotional and other needs by persons other than the parent over a significant period of time;
the existence of a bonded relationship between the child and the non-parent custodian
sufficient to cause significant emotional harm to the child in the event of a change in custody;
the age of the child during the period when his or her care is provided by a non-parent; the
child’s well-being has been substantially enhanced under the care of the non-parent; the
demonstrated quality of the parent’s commitment to raising the child, the likely degree of
stability and security in the child’s future with the parent; the extent to which the child’s right
to an education would be impaired while in the custody of the parent; and any other
circumstances that would substantially and adversely impact the welfare of the child. The
best interests of the child still be considered even after a finding of extraordinary
circumstances that overcome the parental preference presumption.

In re D.R.G., 119 Nev. 32, 62 P.3d 1127 (2003)

The mother exercised sole physical custody. The child was diagnosed with cystic
fibrosis, and later with cerebral palsy. In September 1993, the mother, her sister, the child,
and the child’s older sister moved to Las Vegas. From the time of the move the child lived
primarily with the sister. The father never went to any of the child’s medical appointments,
never spoke to any of the child’s medical care providers in Las Vegas, never stayed all night
in the hospital with the child and did not know how many times the child had been in the
hospital. The father admitted referring to the child as “cripple” and “sausage arm.” The
father did not even know the child’s birth date. The father admitted to a past history of
violence, including hitting his brother-in-law over the head with a baseball bat, and to hitting
the mother during their marriage. The mother was diagnosed with cancer. When this
occurred, the father’s visits became less frequent. During the final stages of the mother’s
cancer, the sister asked the district court to award her sole legal custody of the child. The
mother provided an affidavit in support of the request. A hearing was held and sister was
appointed temporary guardian of the child. An evidentiary hearing was held. The child’s
doctor testified as to the importance of child’s medical care, a family mediation center
specialist testified as to the child’s wishes which was to continue living with the aunt. The
guardianship commissioner recommended that the sister continue as general guardian,
subject to the father making a showing that had created a loving bond with the child, that he
has taken parenting classes and undergone reunification therapy, that he has undergone
tolerance training or some type of anger control management therapy, and that he has learned
to manage the child’s health care needs. The recommendations were adopted by the district
court.

The Supreme Court affirmed. The Court discussed NRS 159. The Court held that
before a parental preference is applied, the court must first determine if a parent if “qualified
and suitable.” Id. at 1130. The Court went through the requirements of NRS 159.061.
Qualification and suitability are based on the parent’s fitness for guardianship at the time of
the hearing. If a parent is qualified and suitable, the parent prevails over non-parents for
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guardianship of the child. If, however, neither parent is or both parents are, the statute
requires the court to move to the second step of determining who is most suitable.

The Court also noted that one of the factors under NRS 159.061 is whether the parent
can provide for the basic needs of the child, including medical care. Thus, a child’s basic
needs or welfare are superior to the claim of a parent. The parental preference doctrine can
be rebutted by showing parental unfitness or other extraordinary circumstances such as
abandonment or persistent neglect, likelihood of serious physical or emotional harm to the
child, extended unjustifiable absence of parental custody, existence of a bonded relationship
between the child and the non-parent custodian sufficient to cause significant emotional harm
to the child in the event of a change in custody, the child’s well-being has been substantially
enhanced under the care of the non-parent, among others. Once the parental-preference
presumption has been overcome, the paramount consideration is the child’s best interests.

IMMUNITY

Foster v. Washoe County, 114 Nev. 936, 964 P.2d 788 (1998)

A hideously convoluted custodial case (same facts as Duff v. Lewis) involving
multiple allegations of sexual abuse of two minor children by both sides, conflicting
Temporary Protective Orders, back-and-forth custody orders, and a host of potential wrong-
doers, the Supreme Court affirmed the dismissal of a complaint brought by the eventually-
triumphant mother, who asserted that the County government, the CASA (“Court Appointed
Special Advocate”) program, a volunteer CASA worker, and various other employees were
negligent and that their negligence had led to damage to the children. The district court
judge had dismissed the suit, stating that the defendants had immunity under NRS 41.032(2).

The Supreme Court affirmed. The Court noted that the County and the named
workers had immunity for discretionary, but not ministerial acts. Acknowledging that the
conduct of such an investigation “involves numerous decisions on possible approaches,” and
that “there may be internal departmental operating procedures,” the Court concluded that a
child abuse investigation is “inherently discretionary” as it involves “personal deliberation,
decision and judgment.” The Court also found public policy reasons to shield workers from
fear of “retaliatory lawsuits” which could diminish the state’s interest in preventing child
abuse, and found the workers and CASA program shielded by quasi-judicial immunity.

Duff v. Lewis, 114 Nev. 564, 958 P.2d 82 (1998)

In an ongoing custody dispute between mother and father (see Duff v. Foster, 110
Nev. 1306, 885 P.2d 589 (1994), district court had appointed a psychologist, Richard Lewis,
to perform a psychological assessment on the children. He ultimately recommended (and the
court ordered) removing children from the father and placing with mother and her current
husband (who had previously been prohibited from all contact with the children on the basis
of court master’s finding that he “more likely than not” had sexually molested them). The
lower court found the father to suffer from paranoid personality disorder, and physically and
economically impaired due to mental illness and prescription medications for that condition.
The father complained to state board of psychological examiners, which found the doctor’s
examinations of the children deficient and ordered a private reprimand. The father then sued
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civilly, but the district court granted the doctor summary judgment, on the basis of quasi-
judicial immunity. On appeal, the Court found that absolute quasi-judicial immunity extends
to “all persons who are an integral part of the judicial process.” Adequate safeguards include
the ability to cross-examine and to bring any alleged deficiencies in the valuation to the
attention of the district court, and to appeal.

INDIAN DIVORCE

Voorhees v. Spencer, 89 Nev. 1, 504 P.2d 1321 (1973)
Parties may divorce as permitted by Indian custom if the right circumstances exist.

INTERPRETATION OF COURT RULES

Finley v. Finley, 65 Nev. 113, 196 P.2d 766 (1948)

Court rules, when not inconsistent with the constitution or laws of the state, have the
effect of statutes, citing Lightle v. Ivancovich, 10 Nev. 41 (1875), Haley v. Eureka County
Bank, 20 Nev. 410, 22 P. 1098 (1889).

JOINDER

Guerin v. Guerin, 114 Nev. 127, 953 P.2d 716 (1988)

The district court ordered a trust to turn over assets held in a trust to a receiver. The
trust was not joined as a party. The Supreme Court held that the trust must be joined as a
party before the district court may order assets held by it turned over.

JOINT TENANCY, burden of proof

Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976)

In March 1973, the husband filed for divorce. The wife filed an answer and
counterclaim alleging that the parties had acquired community property. The husband, in his
reply, admitted that allegation and only denied the amount of the balance of the savings and
checking accounts. In August 1973, the husband died. The son filed a probate proceeding
to determine the status of certain real and personal property seeking to have the property
declared to be community property and subject to administration. The district court held that
the joint tenancy deeds conveying all the real property involved to the husband and wife as
joint tenants, and not as tenants in common, with full rights of survivorship, did not without
other clear and certain independent evidence overcome the presumption that such property
purchased with community funds was community property.

The Supreme Court reversed. The Court held that the fact that the property was
purchased with community funds, standing alone, was insufficient to rebut the presumption
created by the form of the deed. The Court also approvingly cited to Mullikin v. Jones, 71
Nev. 14, 278 P.2d 876 (1955) for the proposition that even though community funds,
earnings and efforts were used to build up and increase the value of the joint tenancy property
without further proof of an original intent or subsequent agreement to hold the property as
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community, would not prove a transmutation from joint tenancy. The party claiming that the
property should be characterized as community has the burden of rebutting the presumption
of joint tenancy when the property is held as such.

JOINT TENANCY, clear and convincing proof to overcome the presumption of community
property

Mullikin v. Jones, 71 Nev. 14, 278 P.2d 876 (1955)

The parties were married in April 1947. At the time of the marriage, the husband
owned a motel. The motel, at the time of marriage, had a value of about $20,000 and was
in poor condition. In October 1947, the husband conveyed the property to himself and the
wife as joint tenants and it was recorded. The husband died in 1951. During the entire period
of the husband’s illness all the work of the motor court was done by the wife. In October
1950, the husband executed a deed conveying all his interest in the property to his daughter
which she recorded after the husband’s death. The district court found that the husband and
the wife owned and held the property as joint tenants, and that the husband conveyed his
interest to his daughter. The district court made a conclusion of law it held that the property
had been held by the husband and wife in joint tenancy and not as community property. The
court denied the wife’s request for quieting title and granting the daughter’s request of
quieting her title to an undivided one half interest. The district court also held that an
undeclared or de facto homestead could not exist in real property held by husband and wife
as joint tenants. The district court also held that the contribution of community efforts and
earnings, greatly enhancing the value of the property did not result in transmuting the joint
tenancy to that of community property.

The Court engaged in a lengthy discussion of joint tenancy, community property, and
the Nevada Constitution. The Court noted that a choice of the tenancy had to be made, and
it may assume that it will sometimes be made unadvisedly or that later developments may
indicate that the choice, seemingly advantageous at the time, has resulted in loss or hardship.
The Court cited and discussed a large number of cases from which it concluded that property
acquired in the name of either spouse, or taken by both spouses as tenants in common or as
joint tenants may be, by agreement between them, transmuted into community property. The
Court noted that no case was provided to it, and they found none through their research in
which a transmutation from joint tenancy to community was held to have taken place without
proof either that the property was acquired with the intent that it be held in a tenancy
different from that indicated from the form of the deed, or that, although acquired without
such initial intent, it was later transmuted by agreement of the parties. The Court noted that
it was unnecessary for them to determine, and it did not determine, that under no
circumstances may the intent of the parties be established through circumstantial evidence
and that its affirmance only went to the extent of holding that the use of community funds,
earnings and efforts to build up and materially increase the value of the joint tenancy
property, without further proof of original intent or subsequent agreement to hold the
property as community was insufficient to prove a transmutation from joint tenancy.

Neumann v. McMillan, 97 Nev. 340, 278 P.2d 1214 (1981)
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In 1967, the husband and wife and with community funds, acquired title to a family
residence as “husband and wife, as joint tenants.” In June 1973, the husband filed for
divorce claiming the residence was community property. In August 1973, the wife filed her
answer claiming the residence was community. In September 1973, the husband executed
to his sister and brother-in-law a promissory note for $4,500. The promissory note was
secured by a recorded deed of trust using the residence as collateral. In December 1973, the
district court, approved the property settlement agreement whereby the wife received the
above residence “subject to encumbrances of record.” When she tried to sell the residence,
the wife was made aware of the encumbrance on the property. The wife then filed an action
to quiet title on the basis that the encumbrance upon the community property without her
consent violated NRS 123.230. The district court ruled in the wife’s favor. The district court
found that there was substantial evidence to how that notwithstanding the form of the deed,
the parties intended the residence to be community, and because the wife had no knowledge
of the encumbrance placed upon the property during the divorce, she did not ratify the
encumbrance by signing the property settlement agreement.

The Court discussed NRS 123.230(3). The Court then noted that the statute does not
apply when the spouses hold property as joint tenants, citing to Allen v. Hernon, 74 Nev.
238,242,328 P.2d 301, 304 (1958). The Court further noted the fact that a deed to property
owned by a husband and wife is taken in joint tenancy “raises a rebuttable presumption that
the property was, in fact, held in joint tenancy,” citing to Peters v. Peters, 92 Nev. 687, 691,
557 P.2d 713, 715 (1976). The Court held that there was ample evidence to support the
court’s determination that the property was community. The property was purchased with
community funds, the wife’s affidavit that the husband had indicated to her that any interest
that they had was community and that to months prior to obtaining the loan for the property,
both parties alleged in their divorce pleadings that the property was community.

Waldman v. Waldman, 97 Nev. 546, 635 P.2d 289 (1981)

A very short opinion. The court granted divorce and made certain dispositions with
regard to their property. The wife contended that the record did not support determination
by the court below that the parties” home and a 2 2 acre parcel of unimproved real property
were community property as it was undisputed that title to each property was held in joint
tenancy.

The Supreme Court reversed. The Court noted that accepting the husband’s
contention that the properties were purchased with community funds or a community
obligation was “insufficient to rebut the presumption created by the form of the deed[s],”
citing to Peters v. Peters, 92 Nev. 687, 691, 557 P.2d 713, 715 (1976).

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

The parties married in 1955. They separated in July 1973. During the first month
of their separation, the wife filed a complaint for separate maintenance, seeking to be
awarded the family residence as her share of the community property, 50 percent of the
parties’ net savings, and $5 per month in maintenance payments. The husband claimed the
residence was held in joint tenancy and counterclaimed for divorce. After many
continuances, a brief trial was held in 1981. Even though no deed was produced showing
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the property was held in joint tenancy, the district court found that it was. The district court
ordered the immediate sale and the equal division of the net proceeds, or, in the alternative,
the payment within 30 days by the wife to the husband of $24,000 for his share of the equity.
The district court gave no consideration to the mortgage payments made by the wife
following the separation. No finding or ruling made regarding a mobile home purchased by
the husband after the separation but before the decree of divorce.

The Court noted that all property acquired after marriage is presumed to be
community property. This presumption may be rebutted with clear and convincing evidence.
Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982); Roggen v. Roggen, 96 Nev. 687, 615
P.2d 250 (1980) and NRS 123.220. The Court also noted that a valid deed showing that title
is held in joint tenancy is the clear and certain proof needed to overcome the community
property presumption, and such a deed raises the rebuttable presumption that the property is
in fact held in joint tenancy citing to Waldman v. Waldman, 97 Nev. 546, 635 P.2d 289
(1981); Neumann v. McMillan, 97 Nev. 340, 629 P.2d 1214 (1981) and Peters v. Peters,
92 Nev. 687,557 P.2d 713 (1976). The Court held that until evidence was produced to the
contrary, the house must be considered as community. The case was remanded for a
reconsideration as to the property’s character.

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

Shortly before the parties’ wedding, they signed a prenuptial agreement. After the
marriage, the parties purchased a home in Las Vegas and purchased an undeveloped lot in
Cold Creek, Nevada. The wife filed for divorce in 1989. The lot was held in joint tenancy
with the husband’s infant grandson. The husband did not object to the lot being
characterized as community during trial and himself labeled the lot as a community asset.
After a trial, the district court found that the lot was community property. The district court
ordered the lot sold and that the proceeds be divided equally between the parties.

The Court noted that it is presumed that all property acquired during marriage
constitutes community property citing to NRS 123.220. The Court also noted that spouses
could also hold property as joint tenants citing to NRS 123.030. The Court held that a valid
deed showing that a married couple holds title to property in joint tenancy qualified as clear
and certain proof to overcome the community property presumption. The Court further held
that such a deed raised a rebuttable presumption that the property was, in fact, a joint
tenancy--the separate property of each spouse citing to Forrest v. Forrest, 99 Nev. 602, 668
P.2d 275 (1983). The Court noted that pursuant to NRS 125.150(1)(b), at divorce the district
court “shall” justly and equitably divide a couple’s community property assets and all
property placed in joint tenancy after July 1, 1979. The Court further noted that the
husband’s failure to object in the district court as to the characterization of the asset barred
the subsequent review of the objection citing to McCullough v. State, 99 Nev. 72, 657 P.2d
1157 (1983). Because the husband essentially raised the issue for the first time on appeal,
the Court refused to consider it. Even assuming the husband raised the issue properly, the
Court concluded that the parties had a valid deed, and as NRS 125.150 allowed for the
equitable division of joint tenancies, the error was harmless. The Court also failed to see
how the court’s division prejudiced grandson’s interest in the lot. The requirement of sale
only pertained husband and wife’s interest in the parcel which required them to sell their
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proportionate interest in the lot, while leaving the grandson’s interest unaffected. The Court
also concluded the husband lacked standing to raise his grandson’s interest.

JOINT TENANCY, creation

McKissick v. McKissick, 93 Nev. 139, 560 P.2d 1366 (1977)

The former wife and children sought, among other things, to have the district court
declare that a time certificate of deposit for $385,000 issued to “Howard F. McKissick, Jr.,
and/or Dorothy McKissick™ (Dorothy was the husband’s second wife) was an asset of the
husband’s estate subject to claims of creditors, and thereafter distributable to his heirs at law.
The district court declared that the time certificate of deposit was held in joint tenancy by
Howard and Dorothy prior to the husband’s death, and became Dorothy’s property by
operation of law.

The Supreme Court noted that after the husband and his second wife married, they
purchased real estate which they held in joint tenancy, and later sold. The proceeds were put
into a certificate of deposit to “Howard F. McKissick, Jr., and/or Dorothy McKissick.” The
district court found the certificate to be in a form to be paid to the survivor. The Court noted
that there was no written agreement between the husband and his second wife with respect
to the creation of a joint tenancy in the time certificate of deposit. The certificate itself did
not contain language of joint tenancy or survivorship. The Court noted that NRS 111.065(2)
provided that “a joint tenancy in personal property may be created by a written transfer,
agreement or instrument.” The Court further noted that a writing was required citing to
Weinstein v. Sodaro, 91 Nev. 638, 541 P.2d 531 (1975). The words “and/or” in the
certificate of deposit did not create a joint tenancy. The Court further concluded that oral
testimony was insufficient to create a joint tenancy. The Court held that a joint tenancy must
be created by a written transfer, agreement or instrument citing to NRS 111.065 (2) and that
it may not be created orally citing to Crocker-Anglo National Bank v. American Trust
Co., 338 P.2d 617 (Dist.Ct.App.Cal. 1959) and California Trust Co. v. Bennett, 204 P.2d
324 (Cal. 1949).

JOINT TENANCY, gift

Weeks v. Weeks, 72 Nev. 268, 302 P.2d 750 (1956)

The husband inherited securities from his father. The title was later changed to the
husband’s direction both parties as joint tenants with right of survivorship. The husband
admitted to the presumption of a gift but claimed that it was rebutted because there was no
donative intent, there was no delivery, and it did not become immediately effective. As to
donative intent, the husband claimed that he only wanted to avoid the costs of probate. The
wife testified that the husband expressed no such intention to her and he did not deny her
testimony. Because of the martial difficulties the parties, were having at the time, the
husband further contended that it would have been unreasonable to credit him with donative
intent. The district court held that the securities were the husband’s separate property.

The Supreme Court reversed. The Court believed that the circumstances in the case
fell far short of clear and convincing proof to rebut the presumption of a gift. The Court also
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believed there was delivery. The husband and wife had equal authority to direct the bank on
what to do with the securities. The Court noted that the benefits and dangers, the advantages
and disadvantages of joint tenancies had been discussed for many years among lawyers and
bankers. The Court noted that the husband had the advantages in mind for a joint tenancy
but not the disadvantages cannot act to destroy the gift.

Campbell v. Campbell, 101 Nev. 380, 705 P.2d 154 (1985)

The parties purchased the house in 1977, and held title as joint tenants. The wife
claimed that she should be reimbursed for one-half of the $69,000 down payment she made.
The district court divided the house 60/40 in favor of the wife. The district court rebuffed
the wife’s claim for reimbursement.

The Supreme Court rejected the wife’s claim as well. The Court concluded that the
wife failed to rebut the presumption of gift by clear and convincing evidence. The Court
noted that when separate funds of a spouse were used to acquire property in the names of the
husband and wife as joint tenants, it is presumed that a gift of one-half of the value of the
joint tenancy property was intended which can only be overcome by clear and convincing
evidence citing to Gorden v. Gorden, 93 Nev. 494, 497, 569 P.2d 397 (1977). The Court
held that the wife’s testimony, standing alone, was insufficient to rebut the presumption of
gift.

JOINT TENANCY, severance

Woods v. Bromley, 69 Nev. 96, 241 P.2d 1103 (1952)

During the pendency of a divorce, the husband and wife entered into a property
settlement agreement dated September 15, 1948. The agreement addressed the real
properties of the parties and stated how they would be awarded to each of them. Astoa Las
Vegas property, the parties agreed that it would be divided equally and vested in each of
them as their separate property. The parties acknowledged that the Las Vegas property was
held in joint tenancy, and they agreed to hold as tenants in common. The parties additionally
agreed to execute and deliver documents effectuating transfer. All of the items, except the
Las Vegas property, were exchanged in accordance with the terms of the agreement. The
husband refused to transfer the Las Vegas property and later died. The wife claimed that the
Las Vegas property became vested in her as a surviving joint tenant. The estate brought suit.
The district court concluded that the agreement severed the joint tenancy.

The Supreme Court affirmed. The Court held that a property settlement agreement
between the husband and wife which had, by its terms, vested in each of the parties to the
contract an undivided one-half interest as tenants in common in a parcel of real estate,
severed the joint tenancy. Executing the deed from joint tenancy to tenants in common was
not a condition precedent.

Smolen v. Smolen, 114 Nev. 342, 956 P.2d 128 (1998)

The parties married in 1970. In 1990, husband developed a brain tumor. On advice
of counsel, parties divorced to salvage assets. The house was retained in joint tenancy. By
August 1994, husband had greatly deteriorated, and the former wife obtained legal
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guardianship. She put him in a group home against his wishes in December 1994; he had his
nephew hire a lawyer, and the guardianship was terminated in April 1995, finding him
competent. In May, the former husband established a revocable trust leaving all his assets
to his nephew, and transferred his interest in the house into the trust. The former wife moved
to set aside the conveyance, which the district court did as of February 1996, canceling the
1995 transfer deed.

The Supreme Court recited the four unities of interest, time, title, and possession,
necessary to create a joint tenancy, noting that if one was destroyed, a tenancy in common
resulted, and that the rules for creating a joint tenancy have been modified by statute in NRS
111.065. The Court held that a “characteristic” of joint tenancy is that either joint tenant can
sever it, which the former husband in this case did. The Court noted that the decree had not
prohibited future transfers [but did not indicate what would have happened if such transfers
had been so prohibited]. It therefore reversed the order canceling the deed, and remanded.

JOINT TENANCY, unmarried cohabitants

Langevin v. York, 111 Nev. 1481, 907 P.2d 981 (1995)

The parties lived together, unmarried, from 1991 to 1993. They purchased four
parcels of land, three in joint tenancy and one in “joint names,” with the man paying for the
land, and the woman finding the deals. One of them was the lot for the woman’s mobile
home, on which the man paid off the woman’s mother (the co-owner) and the woman put his
name on title. The man also named the parties joint beneficiaries of a trust deed from the
house he sold to move in with the woman. There was no indication that there was a
meretricious relationship. A lawsuit was filed to determine the respective ownership
interests. The district court awarded the man the trust deed proceeds, awarded the woman’s
home to her, and changed title from joint tenancy to tenants in common on the other three
parcels.

In interpreting Sack v. Tomlin, 110 Nev. 204, 871 P.2d 298 (1994), the Court held
that “[t]he proper approach would be to first determine the respective ownership interest of
the parties whether equal or otherwise. Upon sale of the property there should be a
determination of the share of each in the net proceeds according to those interests. Then any
claims that one party {111 Nev. 1485} may have against the other should be deducted from
the share of the party to be charged and that of the other party should be increased
accordingly,” quoting Sack at 211. Id. at 1484-85. The Court noted that in this situation,
there was no “pooling agreement,” no holding out as husband and wife or indication of intent
to treat property as community property, and “there was no agreement or understanding that
the parties would share disproportionately to the amount contributed toward the purchase
price of property.” Id. at 1485. That property was held in joint tenancy rather than tenants
in common did not distinguish this case from Sack.

The Court elaborated that there is a presumption under Sack that where cotenants
unequally shared in the purchase price of property, “the cotenants intended to share in
proportion to the amount contributed to the purchase price,” quoting Sack at 210. Id. at
1484. Since the man paid all of the price from two of the parcels, the lower court should
have awarded them to him outright. Since the third parcel had not yet been fully paid for,
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the percentage of ownership is to be determined in accordance with the contributions made
by each as of the time of sale or when all payments have been made. As to the woman’s
house, the record was insufficient to show how much she had paid previously, and who
would make future payments, so the matter was remanded for a determination upon sale or
such other disposition as the district court determined to be fair and consistent with the
principles set forth.

JOINT TENANCY, valuation

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

Shortly before the parties’ wedding, they signed a prenuptial agreement. After the
marriage, the parties purchased a home in Las Vegas. In 1986, the couple purchased a home
in Las Vegas (“Las Vegas house”) for approximately $55,000. The district court entered a
decree and in its findings valued the Las Vegas house at $60,000. The Supreme Court
affirmed. The Court held that a finding of fact is not to be set aside on appeal unless clearly
erroneous citing to Hermann Trust v. Varco-Pruden Buildings, 106 Nev. 564, 796 P.2d
590 (1990).

JUDGMENTS., due and owing

Applebaum v. Applebaum, 97 Nev. 11, 621 P.2d 1110 (1981)

The parties were divorced in 1972, remarried in 1973 and divorced again in 1976.
The Court in Applebaum v. Applebaum, 93 Nev. 382, 566 P.2d 85 (1977) affirmed the
district court’s finding that the parties’ 1972 property settlement agreement was valid. The
Court also affirmed the district court’s finding that the wife had excused the husband from
the payment of sums due under the 1972 agreement during the second marriage. In the 1976
decree, the district court ordered the husband to pay the wife the $9,000 due under the 1972
agreement “forthwith.” The judgment for arrears and interest to February 13, 1978, was
affirmed. The part of the order reducing arrears to judgment for amounts not due and owing
as of February 13, 1978, was reversed. The district court was recompute and award interest
pursuant to the payment schedule provided for in the 1972 agreement on the balance owing
to the wife but unpaid.

JUDGMENTS. homestead exemption

Breedlove v. Breedlove, 100 Nev. 606, 691 P.2d 426 (1984)

The parties were divorced in Indiana in 1968, and had five children together. The
father was ordered to pay child support in the sum of $175 per week. The father defaulted
and in 1980, the wife obtained a judgment from Indiana awarding her approximately $90,000
support arrears and $2,260 in attorney fees. The mother then recorded the judgment in Clark
County district court, and the father was given notice of the judgment. The father failed to
pay any amount of the judgment. The wife then began a lengthy series of attempts to secure
payment, with the father doing what he could to avoid making payment. After the trust the
father attempted to place his home into was set aside, he filed a homestead exemption. The
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wife then moved to have the homestead exemption declared inapplicable to her judgment,
primarily contending that public policy required an exception to the homestead laws in cases
where a party was seeking to enforce a child support award. The district court denied the
motion, concluding that the father could use the homestead exemption to prevent the mother
from executing on his home.

The Supreme Court reversed. The Court discussed the homestead statute and that on
its face, it seemed to indicate that the exemption was always enforceable against a party
seeking to execute on the homestead, unless the party can demonstrate that he or she came
within one of the statutory exceptions. By applying the statute in a strictly technical fashion,
the Court noted it appeared that the wife’s judgment did not come within one of the listed
exceptions. The Court held that to interpret the statute in a highly technical fashion would
lead to an absurd result and would contravene the legislature’s intent in enacting this statute.
The Court noted that Homestead laws were designed for the purpose of protecting families
and making families secure in their homes from creditors they were unable to pay. Because
of that when an ex-wife or child attempted to enforce court-ordered support payments, the
rationale behind upholding the homestead exemption could no longer be said to apply, since
the policy of protecting the family would no longer be served by such an application. The
Court did not believe that a former family member attempting to enforce a support judgment
could be considered to be a creditor of the kind against which the legislature sought to
protect the homesteader, and that it would be unfair to permit the homestead to be used as
a shield under those circumstances to insulate a father from being forced to pay the support
that was owed to his own children. The Court further noted that the father owed his first
family a duty of support long before the second marriage arose, and he entered into the
second marriage well aware of that duty. The Court held that to permit the application of the
homestead laws to protect the husband’s second family, at the expense of depriving his first
family of the support to which they are entitled, was not a result intended by the Nevada
Legislature in enacting the homestead laws. Id. at 609.

JUDGMENTS., limitations

Trubenbach v. Amstadter, 109 Nev. 297, 849 P.2d 288 (1993)
When a party files a valid foreign judgment in Nevada, it constitutes a new action for
the purposes of the Nevada statute of limitations. When the applicant files a notice of a valid

foreign judgment in Nevada, Nevada’s six-year statute of limitations commences to run per
NRS 11.190(1)(9).

JUDGMENTS. omitted property

First Nat’l Bank v. Wolff, 66 Nev. 51, 202 P.2d 878 (1949)

A divorce decree was granted, and the wife filed a motion for a new trial; that motion
was denied, and the new ex-husband died the next day. The Supreme Court held that upon
the entry of such a decree the former separate property of the husband and wife is his or her
individual property, and the property formerly held by the community is held by the parties
at tenants in common. The Court further held that “[i]n the absence of any reference thereto
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in the decree, the parties to the suit became tenants in common of the community property,
and the death of the husband after the entry of judgment did not impair the wife’s rights to
the property, but this right must be enforced in an independent action, in which all who may
have any interest therein should be made parties. “ Id. at 55-56. [citations omitted.]

Lam v. Lam, 86 Nev. 908, 478 P2d 146, 478 P.2d 146 (1970)

The wife filed for divorce in April 1967. Service of process was made by publication
and personal service outside the state. The husband failed to answer and default was entered.
The decree was granted in May 1967, which awarded custody of the children to the mother,
but in the absence of personal jurisdiction over the husband and since no property was
located within the state, no provisions for child support or division of property were made.
The husband moved to modify the decree February 1969. The husband requested certain
visitation rights of the children and volunteered certain child support payments. In March,
the wife moved to modify the decree asking for a division of property. After hearing both
motions, the district court ordered the husband to deposit funds from a Canadian bank
account into a trust account from which child support would be payable and that the
remainder of the monies on deposit in the Canadian bank to be equally divided. The husband
appealed contending that district court lacked jurisdiction to modify the final divorce decree
concerning the property.

The Supreme Court reversed. The Court saw the question principally on appeal as
whether by entering an appearance for child support and custody that appearance supported
also the division of property that had not been litigated. The Court noted that a judgment and
decree of divorce could not be modified, vacated or set aside except upon the terms or
reasons set by rules or statute. The Court saw that pertinent statute in this case was NRS
125.140(2) which allowed the reopening of a judgment and decree of divorce for matters
relating to children of a marriage at any time. The Court concluded that the same was not
true for property division. The Court noted that neither the defendant nor the property was
before the court at the original trial and that no provision for property division could have
then been made. The Court held that the issue of property was not adjudicated at the trial,
therefore, could not be the subject of a subsequent modification proceeding without an
express stipulation. The Court saw this as the net effect of NRS 125.150(5) and cited to
Schmutzer v. Schmutzer, 76 Nev. 123, 350 P.2d 142 (1960) and Finley v. Finley, 65 Nev.
113,118, 189 P.2d 334 (1948). Because there was no stipulation respecting the division of
property, the appearance of the husband was limited only to matters concerning the children.

Canul v. Canul, 93 Nev. 459, 567 P.2d 476 (1977)

The wife contended the district court erred in distributing property among other
things. The Supreme Court agreed as to the wife’s contention concerning the distribution
of property. The Court noted there were two insurance policies which the district court failed
to classify or distribute. The Court reversed for the district court to classify and divide.

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)
The district court failed to divide the husband’s pension. The Court noted that
retirement benefits were generally divisible as community property to the extent that they
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were based on services performed during the marriage, whether or not the benefits were
presently payable and required after remand that the wife be permitted to introduce evidence
regarding the husband’s retirement plan and its relation to services performed during the
marriage.

Graham v. Graham, 104 Nev. 473, 760 P.2d 772 (1988)
The district court failed to divide a horse breeding partnership. The Supreme Court
remanded with the direction to make certain that all of the assets were divided.

Amie v. Amie, 106 Nev. 541, 796 P.2d 233 (1990)

Ex-wife could recover by way of independent equitable action one-half of wages lost
during marriage obtained by ex-husband after divorce in tort judgment where parties omitted
such wages from written property settlement at time of divorce. The Court held that after
divorce, parties become tenants in common to omitted property and may bring an
independent action to partition the previously undivided property.

Gramanz v. Gramanz, 113 Nev. 1, 930 P.2d 753 (1997)

Three long term commercial leases were omitted from the property settlement
agreement. Both parties apparently mistakenly believed that the leases had no independent
value apart from their value as assets of an ongoing business, when in fact, the optimal value
of the leases was as a nuisance for which ITT-Sheraton would be willing to pay $6,450,000.
The value of the leases was not considered in the previous dissolution proceedings. Thus,
the wife retained an interest in the leases, which were missed assets subject to division as
omitted assets.

Williams v. Waldman, 108 Nev. 466, 836 P.2d 614 (1992)

The agreement, which was merged into the decree did not provide that the law
practice was community property divisible upon divorce, nor was the wife so advised. Years
later, in consulting with a lawyer, the wife first learned that the law practice was considered
to be community property and a divisible asset. She filed an independent action for partition.
It was rejected by the district court.

On appeal, the Supreme Court held that a general “each to keep the property in his
possession” release clause in the property settlement was non-binding where the asset in
question, the law practice, was not specifically mentioned in the document. The Court
reversed the dismissal below, concluding that the district court had failed to recognize the
parties’ agreement as the product of an attorney/client relationship giving rise to a fiduciary
relationship, and that all transactions growing out of that relationship are subject to the
“closest scrutiny.” Id. at 471-74. Explaining, the Court held that when an attorney deals with
a client for the former’s benefit “the attorney must demonstrate by a higher standard of clear
and satisfactory evidence that the transaction was fundamentally fair and free of professional
overreaching.” Id. at 472. The Court held that there was detrimental reliance by the wife
on the husband’s representations. Citing to Amie v. Amie, 106 Nev. 541, 796 P.2d 233
(1990) and Wolff v. Wolff, 112 Nev. 1355, 929 P.2d 916 (1996), the Court held the
unadjudicated property was subject to partition in an independent action in equity, because
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property not disposed of in a divorce action is held by the parties as tenants in common. The
party seeking partition need not prove fraudulent omission, “but simply that the community
property at issue was left unadjudicated and was not disposed of in the divorce,” citing to
Amie. Id. at 474.

JUDGMENTS, statutory interest

Kennedy v. Kennedy, 98 Nev. 318, 646 P.2d 1226 (1982)

The wife filed a complaint seeking to establish a California divorce decree as a
Nevada judgment and to recover child support arrears. The district court entered an order
granting full faith and credit to the decree, awarding the wife a judgment for arrears in the
amount of $7,837, and modifying the decree prospectively so as to reduce the father’s
obligation. Apparently, the district court did not include interest on the unpaid child support
from the date of accrual.

The Court held that whether a party is entitled to interest on unpaid support payments
due under a decree is governed by the law of the state where the decree was rendered. The
Court noted that in California, a divorced spouse is entitled to interest at the legal rate arrears
which have accrue. The Court held that the district court erred by not including interest on
the unpaid payments, from the date each payment was due, as part of the judgment for
arrears. The judgment for arrears was reversed and remanded for calculation and inclusion
of interest on the unpaid arrears.

JUDGMENTS., terms of repayment

Reed v. Reed, 88 Nev. 329, 497 P.2d 896 (1972)

The property settlement and custody agreement provided that the father was to pay
$75 per week for support of the children. The father failed to make the payments and the
mother filed a motion to recover the arrears and attorney’s fees. The district court ordered
judgment for the sum of $11,303.75, to be enforced at a rate not exceeding $50 per month.
Without filing a transcript of the hearing or a narrative statement of the testimony the wife
requested the Court to reverse the district court’s order and remand the matter with
instructions to enter judgment for the full amount originally requested plus interest, payable
immediately, and for attorney’s fees and costs.

The Supreme Court rejected the wife’s contention. The Court noted that the district
court has discretionary power to make an order directing entry of judgment for arrears
resulting from failure to pay payment of child support citing to NRS 125.180, and Folks v.
Folks, 77 Nev. 45, 359 P.2d 92 (1961). The Court concluded since no transcript was filed
it must assume that the evidence supported the district court’s conclusion as to the amount
of'the arrears, citing to Meakin v. Meakin, 88 Nev. 25,492 P.2d 1304 (1972), and Leeming
v. Leeming, 87 Nev. 530,490 P.2d 342 (1971). The Court affirmed previous holdings that
the district court has discretion to enter judgment for all or none of the arrears and may order
the liquidation of any judgment for arrears in any manner the district court deems proper

Rev. 7/6/2005 - 1 86'



under the circumstances citing to NRS 125.180, Folks v. Folks, 77 Nev. 45, 359 P.2d 92
(1961) and Chesler v. Chesler, 87 Nev. 335, 486 P.2d 1198 (1971).

Kennedy v. Kennedy, 98 Nev. 318, 646 P.2d 1226 (1982)
The Supreme Court affirmed the authority of district court to schedule the liquidation

of arrears in any manner deemed proper under the circumstances citing to Reed v. Reed, 88
Nev. 329, 497 P.2d 896 (1972).

JURISDICTION

Mizner v. Mizner, 84 Nev. 268, 439 P.2d 679 (1968)

The parties maintained their marital residence in Lake Tahoe, California, from April
1947, to March 1965. They separated and the husband moved to Nevada. In May of the
following year, 1966, the husband filed a complaint for divorce in Nevada. The wife then
filed in California and, on December 6, 1966, was awarded an interlocutory judgment of
divorce, certain property located in California, and $300 a month in alimony. In the
California case personal service of process was made upon the husband at his residence in
Reno, Nevada. In January 1967 the wife appeared in the Nevada case asserting that the
California interlocutory judgment was entitled to full faith in Nevada with regard to alimony
and property, and thereafter filed a motion for partial summary judgment with respect to
those issues. Her motion was granted.

The Supreme Court affirmed. The Court held that in personam jurisdiction may be
acquired over a nonresident defendant in a divorce action by extraterritorial service of
process if (1) a statute of the support ordering state has authorized the acquisition of such
jurisdiction in that manner, and (2) there exist sufficient contacts between the defendant and
the forum relevant to the cause of action to satisfy “traditional notions of fair play and
substantial justice.” Id. at 271.

Simpson v. O’Donnell, 98 Nev. 516, 654 P.2d 1020 (1982)

The husband filed for divorce in Nevada while the wife was a domiciliary of Georgia.
The wife contended that the district court could not grant divorce. The district court granted
the divorce. The Supreme Court held, a divorce was an in rem proceeding in which the
district court had jurisdiction to change the marital status of the parties even though only one
party to the marriage was a bona fide resident. However, before adjudicating the incidences
of the parties’ marriage, the district court is required to obtain in personam jurisdiction over
both parties, which left the district court unable to adjudicate the wife’s rights to custody,
support, and alimony.

Barelli v. Barelli, 113 Nev. 873, 944 P.2d 246 (1997)

Actions regarding the resolution of the marriage filed independent of the divorce
proceedings to reform or rescind unmerged property settlements fall within the jurisdiction
of the family court pursuant to Article 6 section 6(2)(b) of the Nevada Constitution. The
family court may adjudicate matters related to its jurisdictional authority.
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The Court noted that the civil/criminal court had jurisdiction to resolve the case,
holding that “both the family and the general divisions of the district court have the power
to resolve issues that fall outside their jurisdiction when necessary for the resolution of those
claims over which jurisdiction is properly exercised.” Asan “example,” the Court stated that
the family court had jurisdiction to reach a rescission or reformation claim “where family law
issues are implicated,” and likewise the general jurisdiction court could reach a family law
“issue” where necessary to resolve a claim “that would ordinarily fall within its jurisdiction,
such as reformation or rescission.” The Court ruled that the wife was not entitled to a jury
trial on the claim for contract damages, since the contract claim arose out of the marital
relationship and is really “an action attempting to resolve the marriage,” so that no jury
entitlement existed under NRS 125.070.

Kantor v. Kantor, 116 Nev. 886, 8 P.3d 825 (2000)

After the Notice of Appeal was filed, the ex-husband filed a motion for attorney’s
fees under the terms of the premarital agreement. The Court held that since the issue of
attorney’s fees was a collateral matter that did not affect the merits of the appeal, the district
court did have jurisdiction to rule on the ex-husband’s motion for attorney’s fees.

Vaile v. Eighth Judicial Dist. Court, 118 Nev. 262, 44 P.3d 506 (2002); cert. denied sub.
nom. Vaile v Porsboll, 538 U.S. 906, 123 S. Ct. 1483, 155 L. Ed. 2d 225 (2003)

The father fraudulently obtained a custody order and used the order to kidnap the
children from Norway. The district court ratified the taking of the children. In a lengthy
opinion, the Supreme Court revered. The Court held that because the evidence presented by
the father provided the district court, at the time it entered the decree, the decree was
voidable. The Court further concluded that because the mother, without duress, had signed
an answer to the complaint which admitted to the father’s residency, it would not disturb the
district court’s determination the mother was estopped from attacking the decree’s validity.

The Court then held the custody and visitation portion of the decree was void.
However, and (incorrectly) the Court concluded that if it declared decree void it would not
be able to require the district court to make a Hague determination and order the children
sent back to Norway. The Court also held a district court may not assume jurisdiction over
the matter of child custody and visitation based upon a “contract theory.” Because a voidable
decree had not been set aside, the court had colorable jurisdiction over the parties and the
subject of their marital status. It did not extend to the children. The Court reaffirmed its
prior holding that a provision adjudicating custody and visitation in the absence of subject
matter jurisdiction is void.

The Court further held that the district court manifestly abused its discretion when
it incorrectly concluded it need not make such a determination. The Court concluded the
habitual residence of the children was Norway and that the children were wrongfully
removed from that country and held the Hague convention required the district court to make
a determination under the terms of the convention.
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JURISDICTION, full faith and credit

Summers v. Summers, 69 Nev. 83, 241 P.2d 1097 (1952)

The Court held that Nevada was without jurisdiction to modify separate maintenance
payments ordered by another state when the wife never subjected herself to the state’s
personal jurisdiction. The judgment of the New York court concerning the husband’s
obligation to pay separate maintenance was entitled to full faith and credit.

JURISDICTION, residency

Plunkett v. Plunkett, 71 Nev. 159, 283 P.2d 225 (1955)

The parties were raised in Colorado, were married there and the first place of the
matrimonial domicile was the husband had filed for divorce there in 1951 and 1952. The
husband moved frequently for construction projects, and was in Nevada eight months for
one. The husband enlisted as a draft registrant in Colorado, they purchased a home in
Denver, they bought and licensed their cars in Colorado. Based upon the facts, the Supreme
Court held that finding of Nevada residence was without support.

JUVENILES., adjudication of delinquency, continuance

Scott E. v. State, 113 Nev. 234, 931 P.2d 1370 (1997)

The Court reversed an adjudication of delinquency by the district court on a charges
of lewdness with a minor under the age of fourteen. The case came to hearing in 1993, and
the State had no witnesses. The Deputy District Attorney represented that she thought
defense counsel would request a continuance of the matter and on that basis she had not
issued subpoenas for her witnesses, including the child victim and her mother. The court
found that the district attorney’s office knew at least two weeks prior to the hearing that the
defense would not be requesting a continuance.

The Court applied the requirements of Hill v. Sheriff, Clark County, 85 Nev. 234,
452 P.2d 918 (1969) to juvenile cases. Hill requires a party seeking continuance of a
preliminary examination to submit an affidavit listing the names of the absent witnesses and
their residences, if known; the diligence used to procure their attendance; a brief summary
of the expected testimony of the absent witnesses and whether their evidence could be
adduced through other witnesses; when the affiant first learned the witnesses would not
attend the hearing; and that the motion is made in good faith and not for delay. The Supreme
Court found that the district attorney’s office could have complied with Hill given the two
weeks they had to comply. The Court applied Hill for judicial economy and because failure
to do so might infringe on the due process rights of juveniles.

The Court also ruled out an oral application for continuance per Bustos v. Sheriff,
Clark County, 87 Nev. 622, 491 P.2d 1279 (1971) in the case at bar where the district
attorney’s office had two weeks to comply with Hill in writing.

LIFE INSURANCE
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McKissick v. McKissick, 93 Nev. 139, 560 P.2d 1366 (1977)

The former wife and children sought, in addition to litigating property purported to
be held in join tenancy, to impress a constructive trust for the benefit of the children upon
the proceeds of life insurance policies in the husband’s name. The district court entered
judgment against the husband’s estate for accrued child support and interest in the amount
of $46,219.96. The district court impressed a constructive trust over proceeds of life
insurance, but limited that trust to $50,000. The district court found that the husband
intended to provide life insurance for the benefit of the first wife and the children in the
amount of $50,000, and that the court in its decree so intended. The former wife and children
appealed from the ruling limiting the constructive trust to $50,000, contending that all life
insurance proceeds should be subject to the trust.

The Court noted, that when the parties divorced, they entered into a property
settlement agreement which the court approved and made part of the decree. In the
agreement, the husband was required to maintain a life insurance policy with the wife being
made the irrevocable beneficiary with the apparent purpose to provide for future support and
education of the children. At the time of the husband’s death, his second wife was the
beneficiary of the policies he did have. The Court concluded that it was permissible for the
district court to conclude that the property settlement agreement expressed an intention on
the part of husband to provide life insurance for the benefit of his first wife and the children
and to conclude otherwise would attribute to the husband an intention to defraud the first
wife and the children. The Court found the husband violated the agreement and decree when
he designated his second wife as the beneficiary of the insurance policies. The Court held
that in such circumstances it was permissible to conclude, that the second wife held the
insurance proceeds in a constructive trust for the first wife. The Court believed the district
court erred by limiting the constructive trust to $50,000. The Court held that the first wife
and the children were entitled to the proceeds of that insurance including the increase in
amount by reason of the husband’s accidental death since such increase properly belongs to
the person or persons for whose benefit the insurance was required to be carried.

Redd v. Brooke, 96 Nev. 9, 604 P.2d 360 (1980)

The husband died on May 21, 1976. His ex-wife survived him by only a few
minutes. The husband’s brother, the contingent beneficiary of an insurance policy on his life,
sued the administrator of the ex-wife’s estate, to recover proceeds received pursuant to the
policy. The brother contended that a provision of a divorce decree terminated ex-wife’s
interest as named beneficiary, even though the husband had taken no steps to remove her as
the policy’s named beneficiary. The district court awarded the proceeds to the ex-wife’s
estate.

The Supreme Court affirmed. The Court noted that general rule is that the rights of
the beneficiary in an ordinary life insurance policy are not affected by subsequent divorce,
particularly where no attempt is made to change the beneficiary after the divorce and the
insured keeps up payments on the policy. The Court further noted that is also the rule that
a wife may contract away her rights in the insurance on the husband’s life when a decree of
divorce is obtained. The Court concluded that beneficiary retains status under the policy if
it does not clearly appear from the agreement that, in addition to segregation of their
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property, the spouses intended to deprive either spouse from the right to take under the
insurance policy. The Court found that it was a simple matter to change a beneficiary on a
policy after divorce, just as it is a simple matter to include an explicit waiver or
relinquishment of the right of the beneficiary to take under the policy when the decree is
drawn. The Court noted that absent unequivocal language or actions to support a finding of
relinquishment or waiver by the wife it was going to decline to speculate as to what the
parties may have intended. The Court held that there was no waiver or relinquishment in the
decree the ex-wife’s right to take as beneficiary under the husband’s insurance. Explicit
language should be required in a decree to divest a former spouse of his or her rights as
designated beneficiary.

Ohran v. Sierra Health & Life Ins. Co., Inc., 111 Nev. 688, 895 P.2d 1321 (1995)

The wife had life insurance through her employer. In June 1991, the parties divorced.
The decree incorporated the property settlement agreement. In the agreement, both parties
relinquished any rights to the other’s estate “as heir or otherwise.” The wife took steps to
remove the husband from the policy, naming her children as co-beneficiaries. The district
court held that the wife took sufficient steps prior to her death to name her children as the co-
beneficiaries of the policies. The district court entered summary judgment against the
husband awarding the insurance proceeds to him as guardian of the two children. The
husband appealed.

The Supreme Court reversed. The Court noted that a decree must contain explicit
language to divest a former spouse of his or her rights as a designated beneficiary of a life
insurance policy citing to Redd v. Brooke, 96 Nev. 9, 604 P.2d 360 (1980). The Court
noted that here, the decree terminated unequivocally the husband’s rights to inherit the
estate. The decree incorporated the property settlement agreement, which provided that:
“Each party hereto does specifically waive, relinquish, and release any and all rights, title or
interest in and to the estate of the other as heir or otherwise, and the right to inherit the estate
of the other at his or her death. . . .” The decree did not address the issue of life insurance
or the husband’s status as beneficiary. The Court concluded that words “or otherwise” were
too vague to meet the standard of Redd, which required an “explicit waiver or
relinquishment” within the divorce decree. The Court believed it could not conclude that the
wife intended to terminate the husband’s rights as a beneficiary from the fact that she
partially completed a form to change the beneficiary.

MERETRICIOUS RELATIONSHIPS, alimony

Gilman v. Gilman, 114 Nev. 416, 423, 956 P.2d 761, 765 (1998)

The Court noted in apparent dicta that “because no support obligation is imposed
upon the parties during the (cohabiting) relationship, no spousal maintenance can be awarded
when and if the relationship ends.” Id. at 423.

MERETRICIOUS RELATIONSHIPS, application of community property law

Benavidez v. Benavidez, 92 Nev. 539, 554 P.2d 256 (1976)
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The district court entered judgment dividing the parties’ real and personal property
acquired during the marriage and prior to the marriage while the parties were co-habitating.
The Court affirmed the division concluding that division of the property was properly based
upon the guidelines of NRS 125.150. What is apparently implied in the ruling is that the
Court approved of the district court applying community property principles to property
during the period of co-habitation.

Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984)

The parties had been married from 1949 to 1957, but they resumed cohabitation
“almost immediately after their divorce,” and remained together until they separated in 1981.
Some real estate was owned by the parties in the form “husband and wife as joint tenants.”
The woman sought a restraining order prohibiting disposal of the property, declaratory relief
stating that she was the owner of half of it, and an equitable distribution.

The district court had dismissed the woman’s complaint, but the Supreme Court
reversed, finding that in a notice-pleading state, an allegation of an agreement to pool income
or contract to hold property is enforceable, citing Marvin v. Marvin, 557 P.2d 106 (Cal.
1976). The Court stated that “[i]n the absence of an express contract, the courts should
inquire into the conduct of the parties to determine whether that conduct demonstrates an
implied contract, agreement of partnership or joint venture, or some other tacit understanding
between the parties. The courts may also employ the doctrine of quantum meruit, or
equitable remedies such as constructive or resulting trusts, when warranted by the facts of
the case.” Id. at 199. The Court held that the remedies set forth in Marvin were available
to unmarried cohabitants. Unmarried persons who are living together have the same rights
to lawfully contract with each other regarding their property as do other unmarried
individuals. The agreement may be express or implied from their conduct. The courts will
protect their reasonable expectations with respect to transactions concerning property rights.
Id. at 199. Each case should be assessed on its own merits with consideration given to the
purpose, duration and stability of the relationship and the expectations of the parties. Id.
The Court further noted that one party should not be permitted to abscond with the bulk of
the assets.

Carr-Bricken v. First Interstate Bank, 105 Nev. 570, 779 P.2d 967 (1989)

In a case in which the wife alleged that during the period of cohabitation, the husband
promised to support her for the rest of her life, and the husband allegedly referred to “our”
businesses in referring to businesses acquired before the marriage. The question of whether
an implied-in-fact contract existed was remanded for trial. The case stands for the
proposition that a district court may consider the value of property acquired during premarital
cohabitation when determining the distribution of property upon divorce, although the Court
did not give much guidance as to the standards to be applied.

Western States Constr., Inc. v. Michoff, 108 Nev. 931, 840 P.2d 1220 (1992)

The Court held that unmarried cohabitating adults may agree to hold property that
they acquire as though it were community property. The agreement may be express or
implied. The Court noted that district courts must protect the reasonable expectations of
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unmarried cohabitants with respect to transactions concerning their property rights. The
Court reaffirmed the rule in Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984), that unmarried
cohabitants will not be denied access to the courts to make property claims against each other
merely because they were not married.

Gilman v. Gilman, 114 Nev. 416, 423, 956 P.2d 761, 765 (1998)
The Court noted that absent an express or implied agreement to the contrary, no
quasi-marital property rights accrue as a result of cohabitation.

NAME CHANGE

Magiera v. Luera, 106 Nev. 775, 802 P.2d 6 (1990)

The Court noted the father of a child has a legal duty to support his child under NRS
125B.020. The father is entitled to no “tangible benefit” for fulfilling this responsibility. The
father has no greater right than the mother to have a child bear his surname. The only factor
relevant to the determination of what surname a child should bear is the best interest of the
child. The burden is on the party seeking the name change to prove, by clear and compelling
evidence, that the substantial welfare of the child necessitates a name change.

Russo v. Gardner, 114 Nev. 283, 956 P.2d 98 (1998)

The district court ordered that the daughter’s name be changed from Russo to Russo-
Gardner. The Supreme Court reversed. The Court quoted Magiera v. Luera, 106 Nev. 775,
802 P.2d 6 (1990) that the “burden is on the party seeking the name change to prove by clear
and compelling evidence, that the substantial welfare of the child necessitates a name
change.” Id. at 291. No apparent evidence was presented concerning the best interests of
the child concerning the name change, therefore the lower court’s decision was reversed.

NOTICE

Aldabe v. Aldabe, 84 Nev. 392, 441 P.2d 691 (1968)
Notice to the attorney is notice to the client.

Kirkpatrick v. Eighth Judicial Dist. Court, 119 Nev. 66, 64 P.3d 1056 (2003), rev’d 118
Nev. 233, 43 P.3d 998 (2002)

The Court held that the consent of both parents is by no means a constitutional
requirement for even the most important of decisions regarding minors. The Court held that
it was equally clear that the requirement that both parents be notified, whether or not both
wished to be notified or had assumed responsibility for the upbringing of the child, did not
reasonably further any legitimate state interest. The Court further concluded that not only
did two-parent notification fail to serve any state interest with respect to functioning families,
it served the state interest in protecting and assisting the minor with respect to dysfunctional
families. The Court noted that single-parent consent to a minor’s marriage was common
throughout the country, and that none of those laws had been declared unconstitutional on
the basis that the other parent did not consent and none of courts had held that a non-
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consenting parent’s due process rights had been violated by failure to notify that parent of
a child’s desire to marry, with the consent of one parent.

NRCP 60(b)

Milender vs. Marcum, 110 Nev. 972, 879 P.2d 748 (1994)

A default decree of divorce was entered on October 22, 1990. The decree was filed
on December 6, 1990. When the husband did not pay under decree terms, the wife filed
motion for order to show cause, resulting in an order for husband to pay monies to the wife,
plus interest and attorney’s fees. The husband moved to set aside the default decree under
NRCP 60(b)(1). The default was set aside on July 29, 1991. The wife sought
reconsideration of the costs and attorney’s fees incurred in the original default divorce,
resulting in an attorney’s fee award to the wife. When the husband failed to pay, the wife
again moved for order to show cause, but died before her motion was heard. The district
court held that its own order setting aside the default decree was void for husband’s
nonpayment of the later-ordered attorney’s fees, and re-instituted original decree.

On appeal, the husband sought to have court find the parties remained married so that
wife’s property transferred to him. The Court held that the district court could modify
property or alimony terms without vacating the divorce itself, under the concept of divisible
divorce, without violating NRS 125.130. The majority opinion reversed the property
provisions of the default decree but left the divorce itself in place. The Court held this result
was compatible with Gojack v. Second Judicial Dist. Court, 95 Nev. 443, 596 P.2d 237
(1979). The Court appeared to base much of its result in equity by stating: *“. .. Wayne now
desires to posthumously confer the status of a deceased wife upon Kathleen in order to retain
her share of the community property. To permit him to do so would engage the judicial
process in an affront to equity. This we refuse to do.” Id. at 976-77. The Court also noted
that “equity considers as done that which ought to be done.” Id. at 978. Partial dissent by
Young and Rose, who would have held that setting aside a default decree of divorce did
leave the parties married, along with providing a variety of quotable dicta on the
oppressiveness of attorney’s fees.

Cook v. Cook, 112 Nev. 179, 912 P.2d 264 (1996)

The Supreme Court reversed a ruling of the district court that upheld a property
settlement agreement where an attorney litigant was represented by counsel and his non-
attorney wife was not. While the wife had consulted with an attorney and was given advice
concerning the property settlement agreement, that attorney did not represent the wife in the
divorce and the wife signed the property settlement agreement in proper person. The
agreement at issue awarded the law practice to the attorney husband; however, no value for
the practice was advanced by the attorney husband. Also, while per the agreement the
attorney was awarded his income during the years 1990, 1991, and 1992, the agreement
required him to be responsible for one-half of the income tax liability for those years. The
Court concluded the attorney husband breached his duty for full and fair disclosure to the
wife and that the agreement was fundamentally unfair.
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In this case the Court discussed the case of Williams v. Waldman, 108 Nev. 466,
836 P.2d 614 (1992) and noted similarities and differences between this case and Williams.
The case was remanded to the district court for new trial. The Court noted in a footnote that
the divorce of the parties still stood.

Jackson v. Jackson, 111 Nev. 1551, 907 P.2d 990 (1995)

The mother sought a child support review under NRCP 60(b). The father contended
that the mother was time barred. The Supreme Court rejected the father’s assertion and
noted that per NRS 125B.145(1)(b), there is no time bar to a review of child support upon
the filing of a request for review. The Court held that if a child support obligee erroneously
seeks an increase in child support per NRCP 60(b), the fact that the motion was made more
than six months after the decree of divorce will not bar the district court from increasing
child support consistent with the child support formula.

Guerin v. Guerin, 114 Nev. 127,953 P.2d 716 (1988)

The wife gave the husband only 24 hours notice prior to a prove-up hearing on a
default decree. The husband’s attorney entered a special appearance protesting the lack of
sufficient notice. The district court proceeded forward and entered the judgment sought by
the wife. The Supreme Court reversed and held that when a defendant has made an
appearance in an action, the failure to give notice prescribed by NRCP 55(b)(2) rendered a
subsequent default judgment void. Accordingly, the district court should have set aside the
judgment. The Court further held that for NRCP 55(b)(2) purposes, a formal appearance in
the case was not necessary.

PARTIES

Pelletier v. Pelletier, 103 Nev. 408, 742 P.2d 1027 (1987)

The case began with the filing of a divorce complaint by the wife against the husband.
The husband’s mother filed a fugitive “counterclaim” in which she attempted to sue the wife
in tort on the ground that the wife had converted to her own use certain coins, personal
property belonging to her. The Court noted that the mother-in-law not eligible to file a
counterclaim. No application was made for intervention under Rule 24, and the counterclaim
was completely beyond the scope of the pleadings in the divorce action. Because the
litigation had progressed so far the Court was reluctant to tell the wife to start over.

PARTIES, intervention

Gladys Baker Olsen Trust ex rel. Olsen v. Olsen, 109 Nev. 838, 858 P.2d 385 (1993)

The district court entered order that “substantially and adversely” affected the trust
in ongoing efforts by wife to enforce spousal support provisions. The district court basically
ordered turnover of assets to former wife, and various administrative changes. The district
court allowed intervention by the trust under NRCP 24 for purpose of allowing the trust to
appeal under NRAP 3A(a). Supreme Court dismissed appeal, claiming there was no
authority in the district court to allow post-judgment intervention to appeal an order already
entered; the court’s allowance of intervention was beyond its jurisdiction. Therefore, appeal
was dismissed. There was little effect from dismissal, since the trust was allowed to petition
by extraordinary writ for same relief. See case below.
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Gladys Baker Olsen Family Trust ex rel. Olsen v. Eighth Judicial Dist. Court, 110 Nev.
548, 874 P.2d 778 (1994)

The parties divorced in 1985. The former husband never paid money judgment or
alimony to former wife as ordered. The former husband’s mother set up trust, worth two
million dollars, bought and allowed the former husband to live in a condominium, bought
the former husband a car, etc. The district court ordered the former husband imprisoned and
allowed former wife to execute against condominium and car.

The trust filed writ of prohibition in Supreme Court under NRS 34.320. The petition
was granted. The Court found that the trust was not a constructive party just because its
attorney was the same lawyer that represented the former husband; it was not obligated to
intervene under NRCP 24(a)(2) just because it knew of the action. The Court held that all
“persons materially interested in the subject matter of the suit be made parties so that there
is a complete decree to bind them all. If the interest of absent parties may be affected or
bound by the decree, they must be brought before the court or it will not proceed to decree.”
Id. at 553. Under NRCP 19(a), a party must be joined if he if he claims an interest in the
subject matter of the action. The Court concluded that the order of the district court was
void. The district court was precluded from enforcing its void order and from issuing any
orders affecting the rights of the Trust until it was properly joined as a party.

PATERNITY, agreements

Willerton v. Bassham by Welfare Divorce., 111 Nev. 10, 889 P.2d 823 (1995)

The parties settled the suit by entering into a stipulation to compromise a paternity
action under NRS 126.141(1)(b). The agreement provided that paternity would not be
determined, at least with regard to the formal record.

The Supreme Court held the principles of res judicata barred the mother from
reasserting an action to determine paternity or compel support, but that the child was not so
barred. In addition, the child or the State may seek to modify the provisions of a compromise
agreement intended to provide the child with support to the extent that the judgment or order
is being enforced in this state, and the state of Nevada may provide that all such orders are
modifiable. The Court also held that nothing in Nevada’s Parentage Act barred the child or
an appropriate public agency in another state from seeking to compel additional support in
a later action instituted in another state. The Court further held that the provisions of 125B
mandating periodic review of orders for the support of a child apply to the provisions of a
compromise agreement entered into pursuant to NRS 126.141(1) (b).

PATERNITY, presumption of paternity rebuttable

Chambers ex rel. Cochran v. Sanderson, 107 Nev. 846, 822 P.2d 657 (1991)

On July 21, 1989, the child, through her guardian ad litem, filed a complaint to
establish paternity and compel support. On August 28, 1990, the district court entered an
order awarding partial summary judgment to the child, declaring Sanderson to be the father.
The blood tests showed that there was a 98 percent chance Sanderson was the father. The
father contended that the district court lacked subject matter jurisdiction claiming that NRS
126.091 limited the jurisdiction of the district court to those paternity actions where the
predicate act of sexual intercourse occurred in Nevada. The father also claimed that the
district court erred in relying on the two blood tests attached to the child’s motion for partial
summary judgment, because although the tests were certified, they were not in affidavit form
relying on NRCP 56(e).
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The Supreme Court rejected all of the father’s contentions. Asto NRS 126.091, the
Court concluded that the plain meaning of the statute was unmistakable. NRS 126.091(2)
dealt with personal jurisdiction and in no way limited the subject matter jurisdiction of the
district court. The Court concluded that the plain meaning of NRCP 56(e) was beyond
debate. The Court noted that NRCP 56(e) established the form for affidavits supporting or
opposing a motion for summary judgment and that contrary to the father’s implication,
however, NRCP 56(e) did not require that all evidence accompanying a motion for summary
judgment be in affidavit form. Further because the father did submit anything in response
to the request for summary judgment, the district court correctly granted partial summary
judgment. The father’s claims of right to demand abortion of the child, and that he is not
within the category of presumed paternity, were “frivolous.” The Court further held that
equitable adoption principle of Frye was inapplicable. The Court remanded to give the child
an opportunity to request support above the statutory maximum.

Hermanson v. Hermanson, 110 Nev. 1400, 887 P.2d 1241 (1994)

The parties married while the wife was pregnant. The wife claimed that she told him
the father was another man; the husband admitted that wife never told him that he was the
father of the unborn child. The parties cohabited intermittently until separating when the
child was three. The wife relocated to lowa, where she raised the child alone, was on
welfare, and attended school. The parties discussed reconciliation in 1990, but the attempt,
in Las Vegas, lasted only 30 days. The wife filed for divorce.

The husband filed a motion requesting that the child be named his “defacto child”;
the wife opposed and requested blood tests. A referee heard the motion and recommended
an order that the case be found “similar to Frye v. Frye, 103 Nev. 301, 738 P.2d 505 (1987)
based on the conduct of the parties,” and that the husband “should be declared the real
father.” The district court sustained the wife’s objection and ordered blood tests, which
conclusively proved the husband’s non-paternity of the child. On return, however, the
district court found that the wife had failed to rebut a conclusive presumption of California
Evidence Code section 621, and further ruled that the wife was equitably estopped from
denying the husband’s paternity.

The Court concluded that the Frye doctrine of equitable adoption, and “the myriad
of other psychological theories of parentage that the parties mention in order to determine
paternity” were inapplicable. Id. at 1406. The Court noted that NRS 126.051 provided for
a rebuttable presumption, and was the statute to be applied in this case. The Court reversed
the order finding the husband to be the father of the child, and remanded for further
proceedings, noting that the joint legal custody order was also reversed.

PATERNITY, res judicata

Harris v. Harris, 95 Nev. 214, 591 P.2d 1147 (1979)

Paternity was litigated at the time of the divorce. Testing found that the man could
not be excluded as the father of the child. The district court’s authority to retain jurisdiction
to modify or vacate a child support and custody award is limited to modification of such
awards for the purpose of meeting changing circumstances occurring after entry of a divorce
decree. An adjudication, incident to decree concerning paternity of a child, when litigated,
is res judicata as to the husband or wife in any subsequent proceeding.

Libro v. Walls, 103 Nev. 540, 746 P.2d 632 (1987)

Rev. 7/6/2005 - 1 97'



A case of fraudulent concealment. The parties were married and had a child. The
wife filed for divorce. The father did not litigate the obligation at the time of the divorce
because he did not suspect the child was not his. The wife never informed the father nor the
court that he might not be the father. The husband allowed default to be entered against him
and was ordered to pay child support. The husband then found out he was not the father.
The wife sought to reduce the child support arrears to judgment. The district court ruled that
the father could not raise non-paternity as a defense.

The Supreme Court reversed. The mother had a duty, in seeking to impose a child
support obligation, to disclose to the father and the court that he might not be the father. The
Court held that which keeps one party away from the court by conduct which prevents a real
trial upon the issues is extrinsic fraud and may form a sufficient basis for equitable relief
from the judgment. Here, the mother’s omission prevented the father from having a fair
opportunity to litigate paternity. The decree was open to attack by an independent action in
equity on the grounds of fraud. The Court reversed entry of judgment for child support
arrears.

Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998)

The parties were married in 1981, and a child was born seven months later. They
separated, and divorced in 1984; the property settlement agreement called for the husband
to pay child support starting at $1,200, and decreasing after a few years to $800, and to pay
“all reasonable and necessary medical, dental, and educational expenses.” In 1993, the
husband had a blood test, which proved he could not have been the child’s father. The
husband moved to set aside all child-related provisions of the decree of divorce. The district
court denied the husband’s request for summary judgment, citing to Harris v. Harris, 95
Nev. 214,591 P.2d 1147 (1979) for the proposition that where a decree establishes paternity,
the decree is res judicata as to both parties.

The Supreme Court reversed and remanded. Res judicata does not bar the father
from proving nonpaternity when there was possible presence of extrinsic fraud in the original
proceeding. The issue of paternity was remanded to determine if the original judgment was
procured by fraud because “a genuine issue of material fact exists as to whether [the wife]
fraudulently concealed the child’s parentage.”

PENSIONS

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

The district court failed to divide the husband’s pension. The Court noted that
retirement benefits were generally divisible as community property to the extent that they
were based on services performed during the marriage, whether or not the benefits were
presently payable and required after remand that the wife be permitted to introduce evidence
regarding the husband’s retirement plan and its relation to services performed during the
marriage.

O’Hara v. State ex. rel. Pub. Employee Retirement Bd., 104 Nev. 642, 764 P.2d 489
(1988)

Prior to her retirement from the Clark County School District, the wife selected a
retirement option pursuant to NRS 286.551, after discussing the decision with the husband.
She selected the option that paid the maximum monthly benefit available, but did not provide
for residuary payments to a beneficiary upon her death. The wife died two months after
retiring. The husband contended that the selection of a retirement option without his consent
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was improper transfer of community property and voidable at his election. The district court
rejected the husband’s contention.

The Court noted that retirement benefits are generally divisible as community
property to the extent that they was based upon services performed during the marriage,
whether or not the benefits are presently payable, citing to Forrest v. Forrest, 99 Nev. 602,
607, 668 P.2d 275, 279 (1983). The Court held that community property interests of a
nonemployee spouse do not limit the employee’s freedom to agree to terms of retirement
benefits citing to In re Marriage of Brown, 544 P.2d 561, 568 (Cal. 1976). The Court
further noted that the retirement program is based upon actuarial principles and its rules must
be strictly enforced to ensure that funds will continue to be available. The Court further held
that an employee spouse may select among retirement options so long as the community
property interest of the nonemployee spouse is not defeated citing to Willis v. Bd. of
Admin., Pub. Emp. Retire., 226 Cal.Rptr. 567 (Cal.Ct.App. 1986). The Court concluded
that the wife’s selection was not an improper transfer of community property voidable at the
insistence of the husband.

Walsh v. Walsh, 103 Nev. 287, 738 P.2d 117 (1987)

When the parties were divorced in 1980, the wife’s attorney drafted the decree which
the district court adopted. The husband was in proper person. The decree granted to the wife
“one-half of [James’] pension with the United States Government.” Five years later, the
husband retired. The wife then claimed she was entitled to receive one-half of the entire
pension, including that portion earned during the five-year period after the divorce. The
husband filed a motion to clarify the parties’ rights. The district court concluded that the
decree unambiguously granted the wife one-half of the entire pension, including that portion
earned after the divorce. The district court also concluded that it lacked jurisdiction to
modify the decree because six months had passed since its entry.

The Supreme Court reversed. The Court began by noting that only retirement
benefits earned during the marriage were community property citing to Forrest v. Forrest,
99 Nev. 602, 607, 668 P.2d 275, 279 (1983). The Court concluded that the husband was
entitled to retain as his sole and separate property benefits earned after the divorce. The
Court held that in the absence of express language specifying otherwise, it was unwilling to
conclude that the phrase “one-half of [James’] pension with the United States Government”
unambiguously entitled the wife to one-half of that portion of the pension earned after the
divorce. The Court noted that decree showed a contrary intent because the decree stated that
the district court retained jurisdiction. The Court concluded that the decree was
unambiguous and could be interpreted based on the language in the decree itself, without
resort to extraneous evidence.

Gemma v. Gemma, 105 Nev. 458, 778 P.2d 429 (1989)

The husband joined the Las Vegas Metropolitan Police Department in January 1980,
and began accruing retirement benefits through the Public Employees Retirement System.
The parties married May 1981. The parties entered into a property settlement agreement in
May 1986, which disposed of all community property, except any interest the wife might
have in the retirement plan. The decree was entered January 1988, and divided the
community property. The district court concluded the retirement benefits through the Public
Employees Retirement System to be a community asset and equally divided the benefits
accrued during the marriage. The husband, at the time of the divorce, had the top salary a
patrolman could achieve and the only raises he could expect were contractual ones. If no
raises were negotiated, the husband’s only pay increases would result from advancement in
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rank or promotions based on merit, application, testing, and acceptance. The benefits
themselves would become vested after ten years of service. The husband would also have
the right to retire at 50 if he had at least 20 years of service or 55 if he had at least ten years
of service. The district court allocated the husband’s pension by granting the wife one half
of the pension benefits earned during the marriage. The district court held that the wife was
entitled to one half of the amount of the husband’s eventual pension plan benefit multiplied
by a fraction, the numerator of which is the number of months during which the parties were
married, the denominator being the husband’s number of months of time in service.

The Supreme Court affirmed. The Court noted that retirement benefits earned during
a marriage were community property citing to Walsh v. Walsh, 103 Nev. 287,738 P.2d 117
(1987). The Court held that the benefits were community even though the retirement
benefits were not vested citing to In re Marriage of Gillmore, 629 P.2d 1 (Cal. 1981). The
Court discussed two different approaches used by defined pension benefits. The first was
to determine the present value of the pension and award half to each spouse. The second
approach was the “time rule formula.” The Court concluded that the time rule approach
outweighed any other method of division. The Court also noted that the time rule method
divided community property interest equally. The Court held that when a district court
determines the community interests in a defined benefit pension plan, the “time rule” should
be used to make the calculation and the court should so state in the decree. The Court further
held that if the employee spouse believed that the income he or she will receive upon
retirement would be a reflection of increased effort and achievement after the marriage, that
spouse could request that the court retain jurisdiction in the event such predictions become
reality. Ifthe district court retained jurisdiction and the increase due to post-marriage efforts
does occur, the court then could hear and decide the employee spouse’s claim. The Court
further held the district court properly ordered that the wife may elect to receive pension
benefits at the time they become due and payable, which is when the husband is first eligible
to retire.

Powers v. Powers, 105 Nev. 514, 779 P.2d 91 (1989)

The parties were married June 1962. In 1968, the husband began working for the
New York City Department of Corrections. In 1974, the husband underwent an operation
to remove a cyst from his knee. During the operation, the husband was injured. A medical
board determined that the husband was disabled and he was required to retire in 1979. The
husband was eligible for disability retirement benefits. The parties chose an option which
paid benefits for life. The parties then moved to Las Vegas. In 1987, the wife filed for
divorce. The husband argued that the disability benefits were his separate property under
New York law and that New York law was in accord with community property laws. In
December 1987, the district court filed its decision regarding the character of the disability
retirement benefits. The district court reasoned that the payments appeared to be
substantially related to the husband’s employment. The district court noted that a portion of
the payment could be viewed as compensation for lost earnings, but could not determine the
amount. The district court relied on Simmons v. Simmons, 568 S.W.2d 169 (Texas
Civ.App. 1978) and Guy v. Guy, 560 P.2d 876 (Idaho 1977).

The Supreme Court affirmed. The Court noted that community property jurisdictions
have generally determined that disability retirement benefits may contain two components.
The district court determined that the husband’s disability benefits contained two
components, one of which was a retirement benefit. The husband did not provide the district
court with any authority to the contrary.
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Fondi v. Fondi, 106 Nev. 856, 802 P.2d 1264 (1990)

The parties were married August 1973. When the parties were married, the wife was
working as s a legal secretary and the husband was working as a district attorney. The wife
quit full-time employment in 1975, and remained at home for several years before returning
to part-time work in 1977 as a secretary for the lieutenant governor. In 1986, the wife began
working for the Western Nevada Development District (WNDD) part-time. In 1989, the
wife began working full-time there as an administrative assistant. At the time of trial, she
was making an annual salary of $16,600. The husband became the district judge for the First
Judicial District Court. He was appointed in 1977, was reelected several times. The wife
filed for divorce February 1989. Trial was held June 1989. One of the main contested issues
was the wife’s share of the pension. The district court determined that the wife was entitled
to $1,015 per month, payable in eight years when the husband reached the minimum
retirement age. The district court first divided the number of years the parties were married
(15.77), by the number of years (25.9) the husband contributed to the Public Employees
Retirement System. This figure (15.77/25.9), was deemed the community share of the
pension. The district court then determined that the husband’s pension would be $3,384 per
month, were he to retire then. The court then took 60% of that number and labeled it the
community’s interest in the pension, $2,030 per month and the wife was then awarded
one-half of that, or $1,015 per month. The court retained jurisdiction over the pension
distribution in case future events revealed the division to be inequitable.

The Supreme Court reversed. The Court noted that its recent decision in Gemma v.
Gemma, 105 Nev. 458, 778 P.2d 429 (1989), controlled the issue. The Court noted that in
Gemma, it held that the “time rule” should be used by the district court in determining the
community interest in a retirement plan. The Court also noted that it required that the
community share of benefits had to be measured using the “wait and see” approach. The
Court additionally noted that it held in Gemma that the community gains an interest in the
pension ultimately received by the employee spouse, not simply that the pension that would
be recovered were the spouse to retire at the time of divorce. The district court improperly
applied the principles set out in Gemma. The district assumed that reelection would require
extraordinary effort and therefore improperly placed the burden on the wife to show that
those efforts were not extraordinary.

Carrell v. Carrell, 108 Nev. 670, 836 P.2d 1243 (1992)

The district court divided the community property, including their respective
pensions. The district court characterized a portion of her share of the pensions as spousal
support.

The Supreme Court reversed. The Court noted that in Walsh v. Walsh, 103 Nev.
287, 738 P.2d 117 (1987), it held that retirement benefits earned during marriage were
community property. The Court distinguished between community property and spousal
support, specifically the fact the community property was not subject to future modification.
The Court held that the district court erred when it characterized the wife’s community
property as spousal support which subjected it to possible future modification.

Waltz v. Waltz, 110 Nev. 605, 877 P.2d 501 (1994)

The decree awarded entire military retirement to husband, but ordered him to pay to
the former spouse, by military allotment, the sum of $200 plus cost of living adjustments, as
“permanent alimony.” Facts showed that military service overlapped marriage by just less
than ten years, precluding direct payment of a property award through the military pay center.
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The wife remarried and the husband sought to terminate the payments. The district court
ordered the payments stopped.

The Supreme Court reversed. The Court held that NRS 125.150(5) requiring
termination of alimony payments in the event of the death of either party or remarriage of the
payee did not apply to awards of permanent alimony. The alimony payments were also found
to be property settlement payments in exchange for wife’s interest in husband’s military
pension.

Wolff v. Wolff, 112 Nev. 1355, 929 P.2d 916 (1996)

The parties were married 11 years when the wife filed for divorce. The parties
entered into a written property settlement agreement which resolved all issues except for
husband’s retirement benefits. The husband was an officer with the Nevada Highway Patrol
and was a member of the Public Employees Retirement System. He had reached the age of
50 while the issue was pending for decision by the district court. Per special provisions of
Nevada law, law enforcement officers can retire without penalty at age 50. The husband
elected to continue working after age 50 and thereby delayed the onset of his and wife’s
pension payments. The district court required the husband to pay the wife limited temporary
alimony until such time as husband actually retired and both parties began receiving
retirement benefits.

Both parties appealed on various issues and the Supreme Court reversed in part. The
court first reversed the approach of the district court awarding the wife temporary alimony
in lieu of her actual share of husband’s pension. The court ruled the approach taken by the
district court violated the “equal distribution” rule of NRS 125.150(1)(b) and because an
award of alimony is subject to future modification while an award of community property,
such as wife’s portion of the pension, is not.

The Court also affirmed its holding in Gemma v. Gemma, 105 Nev. 458, 778 P.2d
429 (1989) and its progeny. In doing so, the Court rejected husband’s argument that a
portion of the pension was the result of passive appreciation of his sole and separate portion
of the pension (husband had been a PERS employee for ten years before the parties married)
and, therefore, some of the community portion of the pension should be set over to him.

The Court also reversed a provision of the decree of divorce which required husband
to maintain an insurance policy on his life naming wife as beneficiary. The court found this
would also violate the “equal distribution” requirement of NRS 125.150(1)(b) since the
decree did not impose a similar requirement on the wife and because the wife would have
an interest in husband’s pension if he predeceased her before he actually retired. The Court
upheld the district court’s decision that wife’s vested community interest in husband’s
pension would survive her and become a part of her estate since upon division wife’s portion
of the pension became her separate property. The Court disapproved the “consideration” of
wife’s future receipt of Social Security benefits although the district court did not offset those
monies from wife’s portion of husband’s pension. The court held that “considering” Social
Security benefits was tantamount to an offset and was, therefore, error.

PENSIONS, distribution to non-pensioner

Sertic v. Sertic, 111 Nev. 1192, 901 P.2d 148 (1995)
When the wife filed for divorce, the parties had been married for approximately
eleven years. Attrial, the parties stipulated to the facts and the district court heard argument
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from the attorneys. The district court entered an order adopting the parenting plan and
dividing the property.

The wife contended that the husband should not have been compensated for his
community interest in her pension at the time of trial. Instead, the wife contended the
husband should have had to wait until she was eligible to retire to receive his share of the
community interest in her pension. The Court held that district court did not err in
distributing the pension at trial if the following conditions were met:

(1) the court could determine the present value of the community share of the
pensioner’s pension with reasonable certainty;

(2) there are sufficient existing funds at time of trial to distribute the non-pensioner’s
interest; and

(3) both parties agree the distribution would be the final distribution of the pension
no matter what might happen in the future.

Court noted that “actual division” under the “wait and see” approach (which may be
done at trial) was not the same as present distribution of the pension asset itself. The opinion
went on to say the court should order the non-pensioner’s share to be distributed at trial
based on the date the pensioner was first eligible to retire. A reasonable implication would
be when the pensioner could first retire without penalty. The Court also settled the issue of
the pensioner who chooses to work beyond the first eligibility period to retire without penalty
and requires the pensioner to pay the non-pensioner what the non-pensioner would have
received if retirement had occurred when the pensioner was first able to retire without
penalty.

The Supreme Court reversed the district court for basing the non-pensioner’s interest
based on the highest three consecutive years of employment even though the pensioner
continued to work after the divorce. The Court cited to Gemma v. Gemma, 105 Nev. 458,
778 P.2d 429 (1989) for the rule that the proper calculation is based on the highest three
years of employment during the pensioner’s career not just the years of marriage. The Court
believed it was possible to predict what that might be at the time of trial and the court could
correct any miscalculation by retaining jurisdiction and revising the award if necessary when
the pensioner was first eligible to retire, again presumably when first able to do so without
penalty.

PENSIONS, fraud

Carlson v. Carlson, 108 Nev. 358, 832 P.2d 380 (1992)

The parties were divorced in August 1990. The husband had been with the same
employer for approximately 20 years of the marriage. The pension administrator did not
reveal the actual value of the husband’s pension until after the decree had been entered.
Because the wife’s counsel did not have the information from the plan administrator
indicating the actual value of the pension, she relied on the husband and his counsel’s
representation that the proposed division of property was an essentially equal distribution of
assets. The district court adopted the agreement and incorporated it into the decree.
Thereafter, the wife learned the actual value of the pension and realized that she had received
approximately 29 percent of the parties’ assets. The wife then moved for relief from the
judgment pursuant to NRCP 60(b). The referee recommended that the district court grant
the requested relief. The husband objected. The district court sustained the objection and
vacated the referee’s findings and recommendations.

The Supreme Court reversed. The Court noted that during the parties’ negotiations,
the husband and his attorney informed the wife that the proposed, and later agreed-to,
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division of assets was essentially equal when in fact the wife received approximately 29
percent of the parties’ assets. The Court noted that “[t]he salutary purpose of Rule 60(b) is
to redress any injustices that may have resulted because of excusable neglect or the wrongs
of an opposing party. Rule 60 should therefore be liberally construed to effectuate that
purpose,” citing to Nevada Indus. Devel., Inc. v. Benedetti, 103 Nev. 360, 364, 741 P.2d
802, 805 (1987). Id. at 361-62. The Court also noted that the record showed that the
representations were the result of either mistake or fraud. Ifboth parties were mistaken, then
a mutual mistake entitled a party to relief from a judgment under NRCP 60(b)(1). However,
if the husband or his counsel knew the value of the pension, they fraudulently misrepresented
it and such fraud is grounds for relief from the judgment pursuant under NRCP 60(b)(2).

PENSIONS, wait and see approach defined

Sertic v. Sertic, 111 Nev. 1192, 901 P.2d 148 (1995)

The “wait and see” approach is defined as ensuring that the spousal share of the
pension is based on value of the pension ultimately received by the worker, rather than a
portion of the pension that would have been received if the worker retired on the date of
divorce.

POSTNUPTIAL AGREEMENT

Cord v. Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978)

The parties were married January 3, 1931. In 1953, the parties entered into a
postnuptial agreement. In the agreement, the wife released all present and future community
property rights. The agreement also limited the husband’s duty to support. The husband
died in 1974, and claimed his entire estate of $39 million to be his separate property. The
wife contested. The district court found the property provisions of the agreement
enforceable, and severed those provisions from other parts of the agreement limiting the
husband’s obligation to support the wife which the court found invalid.

The Supreme Court reversed. The Court noted that the wife contented that the
postnuptial agreement was an integrated agreement, incapable of severance, and that since
the support provisions thereof were invalid, the entire agreement failed and could not be
enforced in any respect. The agreement limited the husband’s support duty to the period of
five years even though they continued living together as husband and wife. The Court held
that such provision violated the statute was therefore void. It was unquestioned that the
parties continued to live together as husband and wife until the husband’s death. The Court
held that the entire integrated agreement must be annulled since a material part of it was
illegal.

POSTNUPTIAL AGREEMENT, defenses

Cord v. Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978)

The parties were married January 3, 1931, and were married at the time of the
husband’s death on January 2, 1974. The husband died testate leaving an estate valued at
approximately $39 million. His last will declared the entire estate to be his separate property.
The widow commenced an action asserting the estate to be community property and her
entitlement to one half of it. The district court dismissed her action primarily because of a
1953 postnuptial agreement between the parties. In the agreement, the wife released present
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and future community property rights. The district court found the property provisions of the
agreement enforceable. The district court also found her action barred by laches.

The Supreme Court reversed. The Court noted that the policy of the law is to refrain
from fostering domestic discord which may follow from litigation between spouses
commenced for fear that the bar of laches would attach by lapse of time. The Court held that
the defense of laches does not run between husband and wife during the continuance of the
marital relationship.

PRENUPTIAL AGREEMENTS

Sogg v. Nevada State Bank, 108 Nev. 308, 832 P.2d 781 (1992)

This case is virtually a primer on what not to do when entering into a premarital
agreement, including choosing the attorney for the other party, leaving a party without ample
to review the document, interrupting the other party’s appointment with counsel by barging
in and yelling “What’s taking so long!” Despite those problems, the district court upheld a
premarital agreement as voluntarily and knowingly entered into by both parties.

The Supreme Court reversed. If the disadvantaged party would have received more
under community property laws, the agreement is presumed to be fraudulent. The
presumption of fraud may be overcome by a finding of “no real disadvantage.” The elements
to consider are whether that party had ample opportunity to obtain independent advice of
counsel, was not coerced into making rash decision by circumstances of signing agreement,
had substantial business experience and acumen, and was aware of the financial resources
of the other party and understood the rights being forfeited.

The agreement here stripped the wife of all resources and means of support, and she
would certainly have received more under community property law, so the agreement was
presumably fraudulent. The husband’s attorney selected “wife’s attorney” and set up
appointment, which took less than an hour and was incomplete, and the attorney refused to
certify that he had independently advised her. The Court remanded with instructions to retry
case before a different district court judge.

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

Shortly before the wedding, the couple signed a prenuptial agreement drafted by the
husband. The agreement set forth, among other things, a provision waiving the parties’
rights to alimony upon divorce. The body of the agreement acknowledged that each party
attached a schedule of their various premarital assets and obligations. However, the husband
did not attach his schedule until a year after they signed the agreement.

The wife filed for divorce. After a trial, the district court entered a decree and issued
findings of fact and conclusions of law. In its findings, the district court: (1) characterized
a lot as community property and ordered it sold; (2) valued the Las Vegas house at $60,000;
(3) declared the alimony waiver provisions of the prenuptial agreement unenforceable; and
(4) granted the wife $14,400 in unpaid support, $3,000 in rehabilitative alimony and $3,000
in attorney’s fees.

The Supreme Court affirmed. The Court began by noting that it reviewed the validity
of premarital agreements de novo. The Court then noted that a premarital agreement entered
into before October 1, 1989, was enforceable if the agreement conformed with either the
requirements of NRS Chapter123A, the Uniform Premarital Agreement Act ("UPAA"), or
Nevada common law. The Court further noted that pursuant to the UPAA, a premarital
agreement was enforceable without consideration if it was in writing and signed by both
parties and that it could eliminate alimony. The Court found that the wife voluntarily signed
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the agreement, had an opportunity to consult with legal counsel, was not coerced and
possessed the acumen to understand the transaction. The Court held the agreement was
unenforceable because the husband did not fully disclose his assets and obligations before
the wife signed it. Because the husband failed to attach his schedule of assets until a year
after the agreement was signed the Court affirmed the district court’s invalidation of the
alimony waiver.

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)

The parties had a prenuptial agreement whereby the husband agreed to pay to the wife
$200 for each month the parties were married. The husband contended that any obligation
that he might have for spousal support (temporary or otherwise) was settled by the prenuptial
agreement. The Supreme Court held that temporary spousal support payments do not apply
toward a post-divorce obligation to pay alimony per a property settlement agreement. The
prenuptial agreement is a contractual obligation, devised to provide for the wife after divorce,
and is separate entirely from the order for temporary support issued by the court during the
divorce proceedings.

PRENUPTIAL AGREEMENTS, applicable law

Braddock v. Braddock, 91 Nev. 735, 542 P.2d 1060 (1975)

The parties met sometime in October of 1956, and during the first part of 1957
seriously considered marriage. In May 1957, at the offices of husband’s attorney located in
Columbus, Ohio, the husband and wife executed a prenuptial agreement. At the time, the
husband was living in Washington Court House, Ohio, and the wife was living in Columbus,
Ohio. The Supreme Court held that the validity of a prenuptial agreement is construed in
accordance with the law of the state in which it was entered, citing to Jones v. Jones, 86
Nev. 879, 478 P.2d 148 (1970), and Davis v. Jouganatos, 81 Nev. 333, 402 P.2d 985
(1965).

PRENUPTIAL AGREEMENTS, disclosure

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

Shortly before the wedding, the couple signed a prenuptial agreement drafted by the
husband. However, the husband did not attach his schedule until a year after they signed the
agreement. The district court concluded the alimony provision was unenforceable.

The Supreme Court affirmed and held that the agreement is unenforceable because
the husband did not fully disclose his assets and obligations before the wife signed it. The
Court noted that both parties agreed that the husband attached his inventory of assets and that
the wife initialed that schedule long after the couple married. The Court further noted that
the husband’s late disclosure contravened both the clear language of NRS 123 A.080(1)(c)
and the spirit of Buettner v. Buettner, 89 Nev. 39, 505 P.2d 600 (1973) and Sogg v.
Nevada State Bank, 108 Nev. 308, 832 P.2d 781 (1992). The Court additionally held that
the wife’s initialing of the husband’s asset schedule did not satisfy the disclosure requirement
because full disclosure must occur before contract execution.
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PRENUPTIAL AGREEMENTS, modification

Jensen v. Jensen, 104 Nev. 95, 753 P.2d 342 (1988)

The parties were in September 1981. On the day of their marriage, the parties signed
a prenuptial agreement. The agreement was designed to keep their income and property
separate after marriage. Soon after the marriage, the wife began working for the husband’s
company. For about three years she worked part-time, mostly trying to speed up or enforce
collections. After about one year after the wife began work, she and the husband agreed his
company would not pay her a separate salary, but her income would be included in the
husband’s income. The husband and his accountant testified that the wife agreed to this
means of compensation so his company would not have to pay separate payroll taxes.
Throughout the marriage thereafter, this income into the joint checking account, and it was
used to pay community expenses. The wife requested that she be reimbursed for work
performed at the husband’s company as her sole and separate property. The lower court
denied the request.

The Supreme Court reaffirmed that parties to a written contract may agree to new
terms may orally modify the contract citing to Joseph F. Sanson Inv. Co. v. Cleland, 97
Nev. 141, 142, 625 P.2d 566, 567 (1981). The Court also noted that the parties’ consent to
modification may be implied from conduct consistent with the asserted modification, citing
to Clark County Sports Enter. v. City of Las Vegas, 96 Nev. 167,171,606 P.2d 171, 175
(1980). The Court found that the conduct of the parties was consistent with modifying the
terms of the prenuptial agreement as to the separate property nature of the income.

PRENUPTIAL AGREEMENTS, public policy

Buettner v. Buettner, 89 Nev. 39, 505 P.2d 600 (1973)
Prenuptial agreements where the parties agree upon property rights that each shall
have in the other are not void as against public policy.

PRENUPTIAL AGREEMENTS, review

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

Shortly before the wedding, the couple entered into a prenuptial agreement. The
husband did not attach a schedule of assets until approximately a year after the marriage.
The district court invalidated the alimony waiver portion of the agreement. The husband
appealed. The Supreme Court affirmed and noted that it reviewed the validity of a premarital
agreements de novo.

Kantor v. Kantor, 116 Nev. 886, 8 P.3d 825 (2000)

The parties entered into a premarital agreement, and were both represented by
counsel. Under the premarital agreement, the parties agreed that the income of the other
party would be that party’s separate property, except as otherwise provided in the agreement.

The Supreme Court noted under NRS 123 A.080, the burden of proving the invalidity
of an agreement is placed upon the party challenging the agreement and held where the
wife’s amended petition admitted the validity of the prenuptial agreement, the district court
was under no obligation to independently determine the validity and substantive fairness of
the agreement.
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PRENUPTIAL AGREEMENTS, standards for enforcement

Buettner v. Buettner, 89 Nev. 39, 505 P.2d 600 (1973)

Courts retain the power to refuse to enforce a prenuptial agreement if it is found to
be unconscionable, obtained through fraud, misrepresentation, material nondisclosure or
duress. The agreement in this case was enforced. It was found to be fair and reasonable in
its terms and was not obtained by fraud, misrepresentation or nondisclosure on the part of
the wife.

PROPERTY, applicable law

Choate v. Ransom, 74 Nev. 100, 323 P.2d 700 (1958)

A personal injury case. The Court held that the fact that the injury occurred in
Nevada did not establish the nature of the recovery as separate property. The nature of the
rights of married persons in personal property acquired during marriage is determined by the
laws of that state which is the matrimonial domicile of the parties at the time the property is
acquired.

Braddock v. Braddock, 91 Nev. 735, 542 P.2d 1060 (1975)

The husband and wife met sometime in October of 1956, and during the first part of
1957 seriously considered marriage. In May 1957, at the offices of husband’s attorney
located in Columbus, Ohio, the husband and wife executed a prenuptial agreement. At the
time, the husband was living in Washington Court House, Ohio, and the wife was living in
Columbus, Ohio. The Supreme Court held that the validity of a prenuptial agreement is
construed in accordance with the law of the state in which it was entered, citing to Jones v.
Jones, 86 Nev. 879,478 P.2d 148 (1970), and Davis v. Jouganatos, 81 Nev. 333,402 P.2d
985 (1965).

PROPERTY, transfer undue influence

Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948)

In a transaction between husband and wife whereby she conveyed to him her
property, without consideration, and it is not shown that he was not the dominant, superior
personality in influence and power, the burden of proof shifts, and the burden is placed upon
the husband to prove the voluntary character of the wife’s act in parting with her property.

PROPERTY, sale

Peterson v. Peterson, 89 Nev. 543, 516 P.2d 108 (1973)
Allowing former marital residence to fall into foreclosure does not constitute sale. Affirmed
lower court’s entry of judgment for the lost equity.

PROPERTY SETTLEMENT AGREEMENT, alimony and integration

Barbash v. Barbash, 91 Nev. 320, 535 P.2d 781 (1975)

In 1942, a California court granted the wife a decree of divorce, approved the
agreement as fair and equitable, and specifically ordered the husband to pay to the wife $100
per month during the term of her natural life. The husband died many years later. The wife
filed a claim against his estate for $14,400 representing the present value of $100 per month
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for her life expectancy. The wife contended that the husband’s duty to support continued
while she lived, survived his death, and was a valid charge against his estate. The district
court entered summary judgment for the executor.

The Supreme Court reversed. The California Code in effect when the divorce was
finalized provided that a court could compel the husband to make suitable allowances to the
wife for her support during her life or for a shorter period and may, from time to time modify
its order in that regard. The Court noted that it is now was established California law that
court power to modify did not exist if the property settlement and support agreement is
integrated. The agreement was integrated. The Court noted that was established in
California that the obligation to support under the provisions of such an agreement did not
terminate on the death of the husband or the remarriage of the wife unless the agreement so
provided.

PROPERTY SETTLEMENT AGREEMENT., arrears for child support and alimony

Lemkuil v. Lemkuil, 92 Nev. 423, 551 P.2d 427 (1976)

The parties separated and entered into a property settlement agreement which
provided for the payment of child support and spousal support. After the husband filed for
divorce, he stopped making payments. The district court ordered support pendente lite and
at a level lower than required in the agreement. The wife sought to reduce the arrears to
judgment. The Court held the district court was without discretion to modify those arrears
for support that had accrued to the time the court made its own support order when the decree
of divorce was entered.

PROPERTY SETTLEMENT AGREEMENT, attorney litigants

Petersen v. Petersen, 105 Nev. 133, 771 P.2d 159 (1989)

The wife requested a divorce. The husband, an attorney experienced in handling
divorce cases, drew up divorce papers and the property settlement agreement. The divorce
was granted by the district court three days after the wife asked for a divorce. The wife was
never represented. The wife figured out approximately 90 days after the divorce that she had
received about 10 percent of the parties’ property, but her motion to set it aside was not filed
until the day before the six months would have elapsed. The district court denied the wife’s
motion solely on the ground that even though it was filed within one day of the six month
deadline, it was not filed within a “reasonable time” as required.

The Supreme Court rejected the district court’s conclusion that the motion was
untimely, and held that when such a motion is filed at any time within the six months
allowed by NRCP 60(b), alleging fraud or mutual mistake, and seeks for the first time to
address the fairness of the decree of divorce, the motion should be considered on its merits
(i.e., the fairness of the distribution of property should be explicitly examined by the
reviewing court).

Williams v. Waldman, 108 Nev. 466, 836 P.2d 614 (1992)

The parties were married when the lawyer-husband worked his way to part owner of
a firm. When the parties separated, the husband stopped wife from getting her own lawyer
upon divorce with promise that “I will take care of you” and “I will be fair to you and the
children,” and he prepared all papers. Seven years later, in consulting with a lawyer, the wife
first learned that law practice was community property divisible asset. The wife then sought
partition. The district court denied her request stating that the wife’s position was “Monday-
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morning quarterbacking” and remorse that she “didn’t get more.” The court further found
that the wife failed to prove by a preponderance of the evidence that the law practice was not
divided upon divorce.

The Court concluded the property settlement was the product of an attorney-client
relationship. The Court held that the creation of an attorney-client relationship was not
precluded by the mere fact of a legally close or blood relationship. The Court further
concluded that formality was not a necessary element in the creation of such a relationship,
and the relationship may exist even though the attorney rendered his or her services
gratuitously. The Court further held that such a fiduciary relationship was subject to closest
scrutiny by the courts. The Court in citing to Davidson v. Streeter, 68 Nev. 427,44041, 234
P.2d 793, 799 (1951), and Moore v. Rochester W. M. Co., 42 Nev. 164, 176,174 P. 1017,
1020-21 (1918) reiterated that when an attorney deals with a client for the former’s benefit,
the attorney must demonstrate by a higher standard of clear and satisfactory evidence that the
transaction was fundamentally fair and free of professional overreaching. The Court noted
that in case of doubt or ambiguity, a contract is construed against the party drafting it. Here,
the husband failed to prove that wife “completely understood her property rights when she
executed the agreement.” The Court held that the wife’s disclaimer of interest in law
practice was “unavailing” to him, where it was “made in an informational vacuum, without
a full understanding of the rights she was relinquishing.”

Cook v. Cook, 112 Nev. 179, 912 P.2d 264 (1996)

The husband/attorney drafted a property settlement agreement providing, inter alia,
that he would receive the law practice as his separate property and that the wife waived any
interest in his income for the years 1990, 1991, and 1992. The wife had an attorney review
the property settlement agreement on her behalf, but she signed the agreement in proper
person. The husband and his attorney, both signed the agreement. In December, the husband
filed a complaint for divorce with the district court through his counsel, the wife filed her
answer in proper person, and the district court heard the matter and issued a decree of divorce
that same day. The wife timely filed a Motion under NRCP 60(b) to vacate the decree and
for a new trial alleging that the property settlement agreement was fundamentally unfair and
that the husband had coerced her into signing the agreement. The wife submitted an affidavit
stating that the husband had threatened her not to retain an attorney for the divorce action
because he would lose his law practice, face imprisonment and resort to leaving the country
due to tax evasion. The district court refused to set aside the agreement specifically finding
that the wife had independent competent counsel to represent her and that the husband did
not coerce her into signing the agreement.

The Supreme Court reversed. The Court concluded while the wife had consulted
with an attorney and was given advice concerning the property settlement agreement, that
attorney did not represent the wife in the divorce and the wife signed the property settlement
agreement in proper person. The Court concluded the attorney husband breached his duty
of full and fair disclosure to the wife and that the agreement was fundamentally unfair.

The Court noted similarities and differences between this case and Williams v.
Waldman, 108 Nev. 466, 836 P.2d 614 (1992), reiterating fiduciary duty of a
lawyer-husband who drafts a property settlement agreement, and that all such agreements
would be “closely scrutinized” on appeal. Additionally, the lawyer has a duty of full and fair
disclosure, and “the attorney must demonstrate by a higher standard of clear and satisfactory
evidence that the transaction was fundamentally fair and free of professional overreaching.”
The Court held that the agreement provisions in this case “as a matter of law” showed the
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husband’s breach of his legal duties. The case was remanded to the district court for a new
trial as to property division.

PROPERTY SETTLEMENT AGREEMENT, child support

Renshaw v. Renshaw, 96 Nev. 541, 611 P.2d 1070 (1980)

The husband was obligated in the property settlement agreement to pay child support.
The agreement was expressly nonmodifiable. Afterwards, a daughter moved in with the
father. The father unilaterally reduced child support 25 percent. The mother filed a breach
of contract action. The district court found the father in breach and awarded damages. The
Supreme Court noted that because the matter was brought under a property settlement
agreement, it was a breach of contract action. The Court affirmed the district court’s ruling
noting that the agreement did not provide for modification, made no provision for change of
circumstances, and no authority which permitted him to peremptorily cease paying the
mother.

PROPERTY SETTLEMENT AGREEMENT, condonation

Levy v. Levy, 96 Nev. 902, 620 P.2d 860 (1980)

Implied approval of a defense of condonation. During a divorce, the parties entered
into a property settlement agreement. After entering into property settlement agreement, the
parties reconciled and began living together for a time. They later separated. The husband
tried to enforce the property settlement agreement. The wife raised the defense of
condonation. The Court found that there was substantial evidence to support the district
court’s findings that there was no condonation.

PROPERTY SETTLEMENT AGREEMENTS, merger

Rush v. Rush, 82 Nev. 59, 410 P.2d 757 (1966)

A very short opinion. By motion, the wife sought to modify a decree which approved
a written agreement providing for the husband’s future support. Jurisdiction was reserved
as to alimony. The district court modified alimony.

The Supreme Court reversed. The Court noted that as in Ballin v. Ballin, 78 Nev.
224, 371 P.2d 32 (1962), the agreement and the decree each expressly directed that the
agreement survive divorce. In Ballin, jurisdiction was not reserved. Jurisdiction not being
reserved in Ballin was used to justify the modification. The Court further noted that in
Ballin it tried to make it clear that, where the agreement and decree each directed survival,
a later dispute regarding support must rest upon the agreement, as the rights of the parties
flow from the agreement rather than from the decree approving it. Thus, a motion to modify
the decree (as distinguished from an action on the agreement) was there held to be precluded.
The Court held that the same rationale would apply in this case. A purported reservation of
jurisdiction as to alimony was ineffectual. The Court held that jurisdiction could not be
reserved to deal with a subject over which the divorce court has divested itself of jurisdiction
by directing survival.

Gilbert v. Warren, 95 Nev. 296, 594 P.2d 696 (1979)

The parties married September 1969. In May 1970, the husband entered into a land
installment contract to sell a bowling alley and lounge which is conceded to have been
property belonging to him prior to the marriage. Payments amounted to $825 a month and
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were to continue through 1985. In early 1971, the parties moved to Reno. The wife in April
1973, filed for divorce claiming that there were community rights and debts to be
adjudicated. Also in April 1973, the parties executed an agreement in contemplation of
divorce to settle the property rights between them. Under the provisions of the agreement,
the wife received one-half of the proceeds of the sale of the bowling alley amounting and
assumed certain debts. The husband’s appearance and waiver was filed April 27, 1973, and
his default was entered the same day. The property settlement agreement was never before
the district court. In May 1973, the district court entered its judgment dissolving the
marriage. The court found that there were no children of the marriage nor any property rights
to be adjudicated.

The husband brought an independent action on September 9, 1974 under NRCP 60(b)
to set aside the decree on the basis of fraud. After judgment was entered on May 3, 1976,
dismissing, with prejudice, all claims and causes of action of husband, the husband moved
to reopen the trial to take additional evidence concerning the property agreement; to amend
the complaint to seek reformation of the contract; and, to reconsider the question of extrinsic
fraud. The motion was denied and judgment was entered on February 1, 1977. All causes
of action brought by husband were dismissed with prejudice and the wife was awarded
judgment for arrearages under the agreement and it was ordered that the agreement be
specifically enforced with costs to the wife.

The husband argued a number of issues. One of the issues he argued was that the
district court erred in dismissing his claim to modify or cancel the property settlement
agreement. The Court held that the agreement was not merged into the decree and as such
was not subject to modification by the district court in the absence of a stipulation by the
citing to Lam v. Lam, 86 Nev. 908, 478 P.2d 146 (1970).

PROPERTY SETTLEMENT AGREEMENTS, oral

Occhiuto v. Occhiuto, 97 Nev. 143, 625 P.2d 568 (1981)

The parties were divorced in February 1977. A property settlement agreement was
incorporated into the decree which distributed several parcels of real property and some
personal property. As required, the husband executed several quit claim deeds to the wife.
Several months after the entry of the decree, the parties reconciled, resumed cohabitation and
held themselves out as husband and wife. They never remarried, but lived together until May
1979. In June 1979, the husband moved to modify the decree as it related to the division of
the community property of the parties. The husband claimed there was an oral agreement
that the wife would upon any subsequent separation, reconvey to him one-half of her real
property. The request to modify was denied.

The Supreme Court held that NRS 111.250(1) (Statute of Frauds) specifically
precluded the creation of any interest in land except by a properly executed instrument.

Schreiber v. Schreiber, 99 Nev. 453, 663 P.2d 1189 (1983)

In 1977, the parties’ separated. The parties orally agreed to divide the community
property and to go their own ways. The family residence was sold and the proceeds divided
equally. The wife received most of the family assets, while the husband received the assets
of'a masonry contracting business owned and operated by the community. In 1980, the wife
filed for divorce and sought a division of the community property. The district court found
that the parties had entered into an oral agreement to divide their community assets.
However, because the agreement was not in writing, the district court found that the
agreement was of no effect had no effect upon the division of community property.
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The Supreme Court reversed. The husband acknowledged that a property settlement
agreement is required to be in writing. The husband contended that the agreement was
nevertheless enforceable because it was fully performed by the parties. The husband also
argued the wife would be unjustly enriched if the agreement were not enforced. The Court
noted the statute of frauds. The Court also noted that courts in other jurisdictions have
applied the above rule to oral property settlement agreements. The Court concluded that it
saw no basis for distinguishing oral property settlement agreements from other types of oral
agreements normally required to be in writing, but which may be enforced if the party
seeking enforcement established part performance of the contract or a basis for applying the
doctrine of estoppel. The Court reversed and remanded to determine if the oral agreement
of the parties would be enforceable under part performance.

PROPERTY SETTLEMENT AGREEMENTS, reformation

Renshaw v. Renshaw, 96 Nev. 541, 611 P.2d 1070 (1980)

The husband was obligated in the property settlement agreement to pay child support.
The agreement was expressly nonmodifiable. Afterwards, a daughter moved in with the
father. The father unilaterally reduced child support 25 percent. The mother filed a breach
of contract action. The district court found the father in breach and awarded damages. The
Supreme Court noted that because the matter was brought under a property settlement
agreement, it was a breach of contract action. The Court affirmed the district court’s ruling
noting that the agreement did not provide for modification, made no provision for change of
circumstances, and no authority which permitted him to peremptorily cease paying the
mother.

Wallaker v. Wallaker, 98 Nev. 26, 639 P.2d 550 (1982)

The decree confirmed a property settlement agreement which provided that the
agreement was not incorporated in the decree but that it would survive. Eight years later, the
husband filed a complaint to reform the agreement. The district court declined to rule on the
merits and instead ruled that it lacked jurisdiction to modify the agreement. The Supreme
Court held that because the property settlement agreement was neither merged nor
incorporated into the decree, the action should have been decided in accordance with contract
law principles citing to Renshaw v. Renshaw, 96 Nev. 541, 611 P.2d 1070 (1980).

PUTATIVE SPOUSE DOCTRINE

Williams v. Williams, 97 P.3d 1124, 120 Nev. Adv. Rep. 64 (Sept. 13, 2004)

In August 26, 1973, the husband went through a marriage ceremony with the wife.
At that time, the wife believed that she was divorced from her prior husband. However,
neither one had obtained a divorce. The parties believed they were legally married and lived
together, as husband and wife, for 27 years. In March 2000, the husband discovered that
wife was not divorced from her prior husband at the time of the marriage ceremony. In
August 2000, the parties separated. In February 2001, the husband filed a complaint for
annulment. The wife answered and counterclaimed for one-half of the property and spousal
support as a putative spouse. During the 27 years that the parties believed themselves to be
married, the wife was a homemaker and a mother. Between 1981 and 1999, Marcie was a
licensed childcare provider and earned about $460 a week. At trial, the wife had G.E.D. and
earned $8.50 an hour at a retirement home. She was 63 years old and lived with her daughter
because she could not afford to live on her own. The district court found that the wife had
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limited ability to support herself. The district court also concluded that both parties believed
they were legally married, acted as husband and wife, and conceived and raised two children.
The district court granted the annulment and awarded the wife one-half of all the jointly-held
property and spousal support. The parties property was divided so that each received assets
of approximately the same value. The district court ordered the husband to pay $500 per
month for a period of four years as apparent spousal support.

Nevada adopted the putative spouse doctrine. When there is a void marriage,
community property principles will apply. The Court held the doctrine has two elements:
(1) a proper marriage ceremony was performed, and (2) one or both of the parties had a
good-faith belief that there was no impediment to the marriage and the marriage was valid
and proper. Opinion at 4. The party asserting lack of good faith has the burden of proving
bad faith. Whether the party acted in good faith is a question of fact. Once a spouse learns
of the impediment, the putative marriage ends. Opinion at 5. However, because the
annulment statute did not authorize it, and the cases which awarded spousal support
nationally in putative spouse cases did so under circumstances of bad faith, no spousal
support could be awarded because there was no bad faith.

QUANTUM MERIUT

Sack v. Tomlin, 110 Nev. 204, 871 P.2d 298 (1994)

To pay off community property interest of her former husband, the former wife
refinanced the houses awarded in decree; new title was held with her boyfriend as tenants in
common. Later, the boyfriend moved out, and the former wife made payments on her own
for five months, and then sold the house. The district court’s 82%/18% split gave former
wife $37,947.96, and boyfriend $8,330.04.

The Supreme Court affirmed. The Court noted that property rights of unmarried
cohabitants can be determined under the doctrine of quantum meruit, following up on the
holdings in Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984) and Western States Constr.,
Inc. v. Michoff, 108 Nev. 931, 840 P.2d 1220 (1992). The Court held the district court
could have found an interest of the untitled party in property by reason of “quantum meruit
for the reasonable value of household services rendered less the reasonable value of support
received if he can show that he rendered services with the expectation of monetary reward.”
quoting Marvin v. Marvin, 557 P.2d 106, 122-23 (Cal. 1976)) Id. at 209. The Court found
that no agreement for household services was at issue, so doctrine of quantum meruit did not

apply.

The Court concluded that case involved doctrine of contribution; the man asserted
that they “pooled” income; she asserted he paid rent and a fair share toward joint expenses.
Malmgquist v. Malmgquist, 106 Nev. 231, 792 P.2d 372 (1990) was not applicable because
parties were neither married nor holding themselves out to be, so there was no community
property and house was deliberately held as tenants in common.

The Court further held where tenants contribute unequally, presumption the parties
intended to share in proportion to amounts contributed. Additionally, in the absence of an
agreement between two unmarried parties living together to pool their incomes and share
equally in joint accumulations, each party is entitled to share in the property jointly
accumulated in the proportion that his or her funds contributed to the acquisition. Where the
record did not show money going into asset, but only funds deposited into account from
which mortgage was paid, “the only logical way to determine” contributions was to look to
amount of debt acquired by the new mortgage and to the market value of the house on the
date of the conveyance to the boyfriend, following Kershman v. Kershman, 13 Cal Rptr.
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290 (Cal. Ct. App. 1961). The formula is sale price, less selling expenses, to get net
proceeds. The former wife’s share is her equity before re-finance plus half the new
mortgage. The boyfriend’s share is half the new mortgage. There is no offset for
cohabitation where both benefitted. Here, the formula gave former wife $45,490.46, and
boyfriend $787.60.

REAL PROPERTY, partition

Wolford v. Wolford, 65 Nev. 710, 200 P.2d 988 (1948)

There were two actions. In the first action, the wife sought a divorce. She claimed
there was no community property. A divorce was obtained by default. The decree was set
aside for fraud. The husband then filed an answer and made his own claim for divorce
asking for a division of community property. When the husband filed the amended cross
complaint, he alleged that he was married at the time he entered into the marriage ceremony
with Ethel M. Wolford, although at that time he thought his wife was dead. The husband
alleged that since the marriage, the parties had jointly acquired one lot with a house and
household furnishings therein. The husband requested that be awarded an annulment and
that he receive one half of the property. The district court granted the annulment and divided
the property in half. Neither party asked for a partition of the property. The husband then
started a second action requesting a partition of the property.

The Supreme Court held that a partition can be made in either an annulment or a
divorce action. The right to partition is one of the rights of a tenant in common. The Court
noted that every tenant in common that had the right to the present enjoyment of the property,
or the proceeds thereof, and was entitled to demand a partition of the property as a matter of
right. The convenience or inconvenience of the parties is not to be considered. The district
court’s decision of ordering the partition was affirmed as the lot could not be divided without
great prejudice to the plaintiff.

RELOCATION

Schwartz v. Schwartz, 107 Nev. 378, 812 P.2d 1268 (1991)

The father sought to move with the children to Pennsylvania. The father indicated
that his mother owned a four bedroom house there which would provide a bedroom for each
child. The grandmother also had an established relationship with the children. The father
testified that his mother was one of eleven children and that there would be an extended
family of aunts and uncles within driving or walking distance. The father indicated that he
expected to inherit the home when his mother died. The district court allowed the move.

The Supreme Court affirmed. The Supreme Court held that the district court must
find whether custodial parent has demonstrated an actual advantage for both kid and parent
in moving (so far that weekly visitation virtually precluded); if so, then court must weigh (1)
extent to which move likely to improve quality of life for the children and parent; (2) whether
motive for move “honorable” and not designed to frustrate or defeat visitation rights to
non-custodian; (3) whether, if move allowed, the custodial parent will comply with substitute
visitation orders; (4) whether non-custodian’s motives are honorable in resisting motion to
move, or if intended to secure financial advantage re: support or otherwise; (5) whether, if
the move is allowed, is there a realistic opportunity for a visitation schedule that will
adequately foster & preserve relation with non-custodian. The sub-factors for determining
quality of life improvement were spelled out; financial advantage to move (lower costs);

Rev. 7/6/2005 '2 1 5 -



reduction in visitation “not necessarily determinative” and offset by expanded summer visits;
that parent had no job waiting not critical; travel expenses ordered shared.

Jones v. Jones, 110 Nev. 1253, 885 P.2d 563 (1994)

The mother had primary physical custody, with a visitation schedule for the father of
every other weekend from Friday afternoon to Tuesday morning. The father refused the
mother’s request for permission to move to Chico, California. The district court refused
consent.

The Supreme Court reversed. There was a substantial revision of Schwartz v.
Schwartz, 107 Nev. 378, 812 P.2d 1268 (1991). The Court held a district court may not
deny a removal petition solely to maintain the existing visitation pattern. The enhancement
test was replaced by a showing that the moving party’s quality of life will not decrease by the
move. The Courtrejected the request of movant to adopt a presumption in favor of removal.
However, the Court stated:

[a] custodial parent seeking removal does not need to show a significant economic
or other tangible benefit to meet the threshold ‘actual advantage’ showing. If the
custodial parent shows a sensible, good faith reason for the move, the district court
should evaluate the factors enumerated in Schwartz, focusing on whether
reasonable, alternative visitation is possible. If reasonable, alternative visitation is
possible, the burden shifts to the noncustodial parent to show that the move is not
in the best interests of the children. Such a showing must consist of concrete,
material reasons why the move is inimical to the children’s best interests.
Arguments that the children have expressed hesitancy to leave their friends or that
the children may have to share a room instead of having separate rooms are not
enough to show that the move is not in their best interests.

We feel this allocation of burdens is consistent with the evaluation process
enunciated in Schwartz and is in the most equitable way of balancing the
interests of the children and the noncustodial parent while giving the
custodial parent the right to reasonable freedom to pursue his or her life.

Id. at 1266.

The Court found that the mother’s desire to move to Chico was a result of much
thought research regarding career opportunities and lifestyle choices, rather than a mere
whim to pursue a frivolous, short-term romance. The Court found a desire to move to
provide a “more rural lifestyle, to pursue expanded career opportunities, and to pursue a
serious relationship” was enough to meet the threshold requirement of “actual advantage”
to the move. The wife did not need to prove a tangible economic or career advantage, as they
were sub factors considered in balance after the threshold showing is made.

Trent v. Trent, 111 Nev. 309, 890 P.2d 1309 (1995)

The mother was the primary custodian. The child sharing arrangement was for every
other weekend, plus two week days, plus four weeks in the summer. The child was born in
Las Vegas as were both parents, and raised to age two there, and had multiple extended
family members (on both sides) in Las Vegas. The mother’s new boyfriend/fiance was from
Ohio, and had far more money than she did. While the mother wanted to move to be with
the boyfriend, get married, and stay home as a full-time home-maker, she testified that she
would remain in Las Vegas if not permitted to remove the child.
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A psychologist testified that the father and child had “a warm and close bond,” and
that there would be detrimental effects on the child from separation from the father, although
that might be mitigated if the child bonded with the boyfriend. The district court found that
both parties acted in good faith, and that the move would “undoubtedly” improve the
mother’s financial situation and the child’s housing and living conditions. The court found
the child’s family care and support would not be enhanced. The district court found that the
mother had not demonstrated an “actual advantage” for the child, and that there would not
be a realistic chance for the non-custodian to maintain a visitation schedule that will
adequately foster and preserve the parental relationship with the non-custodial parent. Other
factors considered by the court included the child’s age and gender, the substantial contact
of father and child, the child’s close relationship with other relatives in Las Vegas, and the
short length of the mother’s relationship with the boyfriend. The request to move was
denied.

The Supreme Court reversed. The Court further revised the Schwartz standard. The
Court stated:

We find it disturbing that despite our decision in Schwartz, many district
courts are using NRS 125A.350 as a means to chain custodial parents, most
often women, to the State of Nevada. NRS 125A.350 is primarily a notice
statute intended to prevent one parent from in effect ‘stealing’ the children
away from the other parent by moving them away to another state and
attempting to sever contact. Given the legislative purpose behind NRS
125A.350, it should not be used to prevent the custodial parent from freely
pursuing a life outside of Nevada when reasonable alternative visitation is
possible.

Id. at 315.

The Court held, that when considering the Schwartz factors, a district court should
focus on the availability of alternative visitation.

Gandee v. Gandee, 111 Nev. 754, 895 P.2d 1285 (1995)

Cases consolidated for disposition only (“Gandee” and “Montelione”). In Gandee,
the father wanted to move to Oregon with two daughters (ages four and five, with elder
physically disabled) to accept a promotion. The mother refused consent to move, and the
father filed a move motion per NRS 125A.350. The district court found that only actual
advantage to move was a “few thousand dollars” that would “be eaten up on forfeited child
support or transportation costs.” In the second case, the district court denied a request to
relocate primarily based on the fact the non-primary parent had custody of the child at issue
two days each week in addition to holiday and school recess time. The Supreme Court
reversed both.

In Gandee, the father had greater family support system in Oregon, housing would
improve, and his improved financial position and expanded career opportunities would
benefit the children, letting him save for the kids’ college and provide better medical care for
the handicapped child. Education was testified to as “comparable.” His motives were
conceded to be honorable. The father had also been accommodating regarding visitation, and
he agreed to lessen support to provide a transportation offset. The mother’s motives were
also honorable. As to fifth factor, a reasonable visitation factor was possible, where
Medford, Oregon, was six hours away by car.
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The Supreme Court held that the district court “clearly abused its discretion by failing
to even consider an alternative visitation schedule.” Id. at 759. The case was reversed and
remanded with instructions to grant move request and fix a reasonable visitation schedule.

In Montelione, the mother sought to move to Denver to live with the new husband
who had been transferred from Reno after their marriage. The father had two days per week
with child, and described relationship as “great.” The move offered a great house in a
wonderful neighborhood, two step-brothers, and the chance for mother to be a full-time
homemaker. The district court found that child would “do fine” in Colorado, and that actual
advantages to move existed, but that the mother “vastly understated and distorted the nature
of the boy’s relationship with and attachment to his father,” who was a “friend, companion,
and counselor to his boy two days each week” and that advantages to move did not outweigh
benefit to child of seeing his father every week.

The Court commented that the Jones decision “clarifies the weight to be given to the
factors set out in the Schwartz opinion.” Id. at 761. Denial based solely on disruption of
weekly visitation places an “unfair burden” on the custodial parent.” Id. at 761. The Court
reiterated its position in Jones that custodial parent is the one who has to “arrange his or her
day-to-day life in a manner consistent with the burdens of raising the child.” Id. at 761. The
Court held that district court abused its discretion in failing to consider alternative schedule
and denying request to move. In summary of both of these cases, the Court concluded that,

We construe NRS 125A.350 to mean the following: once the custodial
parent has made a threshold showing of a good faith reason for the move,
i.e., areason that his not designed to frustrate visitation of the noncustodial
parent, then the court must consider the Schwartz factors. Recognizing
that the visitation that the noncustodial parent has been enjoying will
necessarily be disrupted as a result of the custodial parent’s intended move,
the courts must focus particularly on the possibility of alternative and
reasonable visitation schedules.

Id. at 763.

Cook v. Cook, 111 Nev. 822, 898 P.2d 702 (1995)

The father had made at least two child abuse claims against the mother, who had
primary custody, but reports had been unsubstantiated. The mother and her new husband
were offered riverboat gambling jobs in Louisiana, with supervisor status and higher salaries.
The district court denied both move request and the father’s move to change custody.

The Supreme Court reversed the district court in denying the mother’s request to
relocate with the child of the parties. The Court reviewed its prior decisions concerning the
threshold issue in relocation cases of the primary parent meeting the “actual advantage” test.
The Court restated that the term is defined as a “sensible, good-faith reason.” The Court then
reviewed the next factors which must be considered by a district court including (1) the
extent to which the move is likely to improve the quality of life for both the children and the
custodial parent; (2) whether the custodial parent’s motives are honorable; (3) whether, if
permission to move is granted, the custodial parent will comply with revised visitation orders
issued by the court; (4) whether the noncustodial parent’s motives are honorable in resisting
permission to remove, or to what extent, if any, the opposition is intended to secure a
financial advantage regarding ongoing support obligations or otherwise; and (5) whether
removal will provide realistic opportunities for the noncustodial parent to have visitation
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rights that will adequately foster and preserve the noncustodial parent’s relationship with the
children.

The Court determined that the mother met the threshold, and that the secondary
Schwartz factors favored the mother as well. Here, first, parties had “severe tension” that
adversely affected child, which distance would alleviate. Second, there was no real
indication that the mother’s motives were not honorable. Third, there was no indication that
the mother would not comply with alternative visitation. Fourth, while the father’s motives
seemed honorable, that there was “some evidence in the record that justifies [the father’s]
concern about [the child’s] well being, in light of the applicable standard and the evidence
belying abuse, those concerns are insufficient to tip the scale’s in [the father’s] favor.” Id.
at 828. Fifth, liberal visitation and transportation cost sharing was proposed by the mother.

Halbrook v. Halbrook, 114 Nev. 1455, 971 P.2d 1262 (1998)

The mother had slight advantage in custody time, the child spent 4.25 more days per
month with the mother, neither was the designated primary custodian. The mother received
a career-advancing job offer. The district court denied the mother’s request to move.

The Supreme Court reversed. The holdings in Schwartz, Jones, Gandee, and Trent
were reviewed. The Court reiterated that career advancement constituted a “good faith”
reason to move, as did any reason that is not designed to frustrate the rights of the
noncustodial parent. The Court held that it was a sensible good faith reason to move for
greater income and advancement possibilities. The Court further held that improper weight
was given to the fact the father would no longer have weekly contact and no serious
consideration was given to the possibilities of alternative visitation.

Davis v. Davis, 114 Nev. 1461, 970 P.2d 1084 (1998)

A military couple was married in Florida, where their first child was born, and moved
to Nevada by reason of military transfer in 1991. Their second child was born in Las Vegas.
In 1995, the mother filed for divorce; in 1996, they were awarded joint legal and physical
custody, with the mother receiving temporary primary physical custody, and the father
receiving four days of visitation per week. The parties reached a handwritten agreement
which carried that custodial arrangement forward. The mother, feeling unable to sustain
herself in Las Vegas, filed a petition to move. The lower court found on balance that the
mother’s petition was brought in good faith, but nevertheless denied relocation based on an
inability to fashion a feasible alternative visitation schedule. Specifically, the court found
that the father’s work schedule made it impossible to compensate him for the time he would
lose if the children moved (he was a firefighter, working four 24-hour shifts every eight
days). The lower court had found that neither frequent short trips nor longer trips would
work, given the ages of the children, the six-hour flying time between Florida and Nevada,
the father’s work schedule.

The Supreme Court affirmed. The Court reiterated that a good faith sensible reason
for to move has been defined as one not designed to frustrate the visitation rights of the
noncustodial parent. Also reiterated that the district court should focus on the availability
of adequate alternate visitation. The Court held that the district court did not abuse its
discretion in denying the mother’s request to move to Florida and in concluding that the
visitation proposed was not adequate to preserve and foster the type of relationship the father,
who was a firefighter, had with his children.

Hayes v. Gallacher, 115 Nev. 1, 972 P.2d 1138 (1999)
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The mother sought to relocate three children with her new husband to Japan. The
district court denied the move. The Court noted that it appeared that there was no adequate
alternative visitation for the non-custodial parent. The Court held that the relocation, where
it significantly impaired the other parent’s ability to exercise the responsibilities he had been
exercising, constituted substantially changed circumstances which justified a reexamination
of custody based upon the best interest of the children, taking into account all relevant factors
including the effects of relocation. A conditional order changing custody if the mother
moved, should be made only if the court affirmatively determines that the best interests of
the children are served by changing custody, taking into consideration all factors, not just the
move. The Court held that even if a relocating parent was moving for illegitimate reasons
or to an unreasonable location, that parent should retain primary custody and be allowed to
relocate with the child if he or she shows that the relocation would be better for the child if
he or she shows that the relocation would be better for the child than a transfer of primary
custody to the other parent.

Flynn v. Flynn, 92 P.3d 1224 120 Nev. Adv. Op. 49 (July 12, 2004)

The parties were divorced July 1997. The mother received primary physical custody.
In August 2002, the mother requested to move to California so that she could receive a
theology degree. The district court held an evidentiary hearing over three days in March
2003. The mother alleged that she could not obtain the same education in Clark County. She
also testified that she would return to Nevada to live after she completed her schooling. The
mother further testified that her primary motivation for moving was not related to the minor
child, but for personal growth. The court ordered a psychological evaluation on both parties.
The psychological evaluator noted that both parties had worked well together to foster a
loving, interactive, unconditionally supportive relationship with their son and found that both
parents were psychologically sound individuals. The evaluator listed several reasons why
it would not be in the minor child’s best interests to move to California at that time. The
district court denied the move motion and the father’s motion to change custody. The district
court found that the mother could obtain the same degree from the same college without
leaving Nevada, without disrupting the minor child’s schooling and without changing the
current custodial arrangement. The district court acknowledged that the mother had a good
faith reason for the move, but the move would harm her son and was, therefore, “not
sensible.” The district court analyzed each of the Schwartz factors and held that it was not
in the best interests of the minor child to relocate to California.

The Supreme Court affirmed. The Court noted that the Schwartz factors were
applicable even for a temporary relocation. In considering such a request, a district court
should first determine whether the custodial parent wishing to leave Nevada demonstrated
good faith reasons for relocating citing to Hayes v. Gallacher, 115 Nev. 1,972 P.2d 1138
(1999). The Court further noted that once the custodial parent makes the threshold good
faith showing, the district court should then apply the factors outlined in Schwartz to
determine whether the custodial parent has demonstrated that an actual advantage will be
realized by both the parent and the child by moving to the new location. Once the custodial
parent has met that burden, the district court must go through the Schwartz factors. The
Courtrejected the suggestion that the mere demonstration of reasonable alternative visitation
ends the inquiry under Schwartz. The Court noted that the child’s and the mother’s quality
of life would remain essentially the same. The child’s lifestyle would not be enhanced by
the move. The Court held that the district court did not err in applying the Schwartz factors
to the case and did not abuse its discretion in denying the mother’s relocation motion. The
Court found that the district court conducted a three day evidentiary hearing, analyzed the
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facts throughly, correctly applied the Schwartz factors and determined that relocation would
not be in the child’s best interest.

RELOCATION, constitutionality

Reel v. Harrison, 118 Nev. 881, 60 P.3d 480 (2002).

The parties were divorced October 1990. The mother was awarded primary custody.
In April 2000, the mother filed a move motion. The father opposed and a hearing was held.
The mother testified that she could earn more money in in New Jersey, working for her sister
and brother-in-law’s company as a sales and marketing administrator, and having the
potential of qualifying for bonuses and even possibly acquiring a future equity share. The
mother and child lived in a 900 square foot trailer, however, if she and the child moved to
New Jersey, they would initially live with her sister and brother-in-law in their 3,000 square
foot, four bedroom house. The mother testified that she hoped to rent a house. The mother
also testified that she planned to enroll the parties’ daughter at a school for gifted children.
The mother testified that the school was superior to anything offered where she lived. There
was also extended family that lived in the area and there were no relatives where she was
currently living. The father opposed the move because he believed that moving the child
from regular visitation was not in the child’s best interest. The district court concluded that
NRS 125C.200 violated the Equal Protection Clause of the Fourteenth Amendment. The
district court found that NRS 125C.200 implicitly restricted a custodial parent's fundamental
right to travel and that no compelling state interest was satisfied by the restriction. Because
of that the mother did not need the court’s permission to move. The district court also found
that even if the statute was constitutional, the mother met her burden for moving.

The Supreme Court disagreed with the district court’s conclusion as to
constitutionality. The Court noted that the right to travel encompasses three components
protecting the right of a citizen of one State to enter and to leave another State, the right to
be treated as a welcome visitor rather than an unfriendly alien when temporarily present in
the second State, and, for those travelers who elect to become permanent residents, the right
to be treated like other citizens of that State. The Court also affirmed that it has long
recognized that a supportable classification between individuals was not unconstitutional so
long as ““all persons similarly situated are treated alike.”

The Court further noted that the purpose of the move statute was to preserve the right
and familial relationship of the noncustodial parent with respect to his or her child. The
Court held that the district court improperly engaged in an equal protection analysis since
custodial and noncustodial parents are not similarly situated. Accordingly, the Court held
that the move statute did not violate the Equal Protection Clause of the Constitution. The
Court also concluded that the mother was properly permitted to move as set out under
previous case law.

RELOCATION, denied

Davis v. Davis, 114 Nev. 1461, 970 P.2d 1084 (1998)

A military couple was married in Florida, where their first child was born, and moved
to Nevada by reason of military transfer in 1991. Their second child was born in Las Vegas.
In 1995, the mother filed for divorce; in 1996, they were awarded joint legal and physical
custody, with the mother receiving temporary primary physical custody, and the father
receiving four days of visitation per week. The parties reached a handwritten agreement
which carried that custodial arrangement forward. The mother, feeling unable to sustain
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herself in Las Vegas, filed a petition to move. The lower court found on balance that the
mother’s petition was brought in good faith, but nevertheless denied relocation based on an
inability to fashion a feasible alternative visitation schedule. Specifically, the court found
that the father’s work schedule made it impossible to compensate him for the time he would
lose if the children moved (he was a firefighter, working four 24-hour shifts every eight
days). The lower court had found that neither frequent short trips nor longer trips would
work, given the ages of the children, the six-hour flying time between Florida and Nevada,
the father’s work schedule.

The Supreme Court affirmed. The Court reiterated that a good faith sensible reason
for to move has been defined as one not designed to frustrate the visitation rights of the
noncustodial parent. Also reiterated that the district court should focus on the availability
of adequate alternate visitation. The Court held that the district court did not abuse its
discretion in denying the mother’s request to move to Florida and in concluding that the
visitation proposed was not adequate to preserve and foster the type of relationship the father,
who was a firefighter, had with his children.

Primm v. Lopes, 109 Nev. 502, 853 P.2d 103 (1993)

The parties were never married. In the early fall of 1990, the mother decided to
accept a job transfer. In September, the father, fearing that the mother might flee with the
child, filed a complaint to establish custody. The father requested that he of receive joint
legal custody, but that the mother receive primary physical custody. After a hearing, the
district court granted the father temporary primary physical custody and ordered a custody
evaluation. After a custody hearing, the district court concluded that the father provided the
more stable living environment. During the next several months, the mother contended that
the father prevented her from having phone contact and in-person visitation.

The Supreme Court affirmed. The Court noted that a presumption exists that the
district court properly exercised its discretion in deciding what constitutes a child’s best
interest; the district court may consider if a proposed relocation would not be in the best
interest of a child in resolving a custody dispute and that it would not set aside the district
court’s factual determinations supported by substantial evidence. The failure of the mother
to supply a complete transcript of hearings made it impossible to determine if the district
court erred (where appellant fails to include a relevant hearing transcript in the record on
appeal, supreme court assumes that the record supports the district court’s decision).

Mason v. Mason, 115 Nev. 68, 70, 975 P.2d 340 (1999)

The mother wanted to move to Florida. The mother also had a history of frustrating
visitation. The district court denied the request for relocation. The Court affirmed and held
that the frustration of the nonmoving parent’s parental relationship may be part of the
calculus of the final Schwartz factor, that being whether, assuming all of the other factors
have been considered, and reasonable alternative visitation is available.

RELOCATION, when there is joint custody

McGuinness v. McGuinness,1 14 Nev. 1431, 970 P.2d 1074 (1998)

In temporary orders at the beginning of the case, the parties were awarded joint
physical and legal custody. The mother sought permission to move. The district court ruled
that the request to move had to be denied as it would make a joint physical custody
arrangement impossible. The Court concluded that the move cases were not limited to the
parent who has primary physical custody. The Court held the move statute applied to
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situations in which temporary custody had been established. The Court should have
considered the factors outlined in Schwartz in determining the appropriate custody
arrangement. The Court should also focus on the availability of reasonable alternative
visitation as outlined in Jones.

Blaich v. Blaich, 114 Nev. 1446, 971 P.2d 822 (1998)

The parties divorced in December 1995, sharing joint legal and physical custody of
their child. The mother received an unexpected job offer in Texas. She requested the
father’s consent to the move, which he denied. The mother filed a motion to relocate. The
father responded with a request for primary custody. The district court denied the mother’s
relocation request and granted the father’s motion for primary custody.

The Court reversed the district court holding that it would be necessary to first
determine primary physical custody before assessing a move motion, stating that the face of
NRS 125A.350 explicitly included joint custody cases. The Court criticized the district court
for its “reluctance” to apply the Schwartz line of cases to joint custody cases, and described
its holding in McGuinness v. McGuinness,114 Nev. 1431, 970 P.2d 1074 (1998) as
requiring the Schwartz analysis “regardless of the nature of the custody arrangement.” The
Court then stepped through the good faith threshold and weighing of factors tests set out in
those cases, found that the mother had demonstrated good faith reasons to move, and
concluded that while the parties could not afford weekly airline tickets, father and child could
visit regularly with less frequent but longer visits, again criticizing the district court for
“improper emphasis” on the lack of weekly contact.

Potter v. Potter, 19 P.3d 1246, 121 Nev. Adv. Rep. 60 (September 22, 2005)

The parties were married in 1994 and had one child. Shortly after the child was born,
the parties divorced. The mother was initially awarded primary custody. The parties later
agreed to share joint physical custody. In 2003, the mother received an employment offer
from a California hospital for a nurse position at a higher salary. The mother filed a move
motion. In the motion, the mother indicated that she also wished to become a nurse
anesthesiologist degree which could not be done in Las Vegas and that her employer would
pay much of the expenses. The father contended that the mother could not file a relocation
petition unless she first successfully moved for primary custody. The father further claimed
that he should receive primary physical custody. The district court treated motion as a move
motion and did not address the father’s request for custody. The district court conducted a
Schwartz analysis and concluded that the mother should receive permission to move. The
district court granted primary physical custody to the mother provided for significant contact
and visitation between the father and the child.

The Supreme Court reversed. The parties agreed that the relocation statute did not
apply to joint physical custody arrangements. The parties disagreed as to what should
happen when a parent wished to sever joint physical custody, seek primary physical custody,
and relocate with the child out of state. The Court reviewed NRS 125C.200. The Court
noted that the statute did not define custodial parent and the statute contained no reference
to shared or joint custody in contrast to the prior version of the statute. The Court also
reviewed the legislative history. The Court noted that the legislative history showed that the
Legislature intended that the move statute only applied to primary physical custody
situations. The Court held that a parent sharing joint physical custody is not eligible to
petition to relocate with a minor child under NRS 125C.200. The Court further held that
district courts must apply NRS 125.510(2) and the best interest of the child standard to such
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situations and when a parent with joint physical custody of a child wished to relocate outside
of Nevada with the child, that parent must move for primary physical custody for the
purposes of relocating. The Court additionally directed that a district court must consider the
motion for primary custody under the best interest of the child standard established for joint
custody situations in NRS 125.510 and Truax v. Truax, 110 Nev. 437, 874 P.2d 10 (1994).
The moving party has the burden of establishing that it is in the child’s best interest to reside
outside of the state with the moving parent as the primary physical custodian.

RELOCATION, oral permission

Gepford v. Gepford, 116 Nev. 1033, 13 P.3d 47 (2000)

The parties divorced October 1991. There were two children. The father received
primary custody. Both of the parties worked at the same company. After they were laid off,
the father secured employment in Oregon and a residence in Idaho. The parties met to
discuss the father moving to Idaho. The father was unaware that he needed written consent
to move because it was not in the decree. The mother verbally consented to the move. The
parties also discussed a new visitation schedule and lowering the support payments. In
November 1998, the father, the children and his girlfriend moved to Idaho. The parties were
unable to finalize an agreement concerning visitation and child support. The father left the
child alone one day while laying sheet rock, however, the child was trained in how to contact
the father. The mother called and found out the child was home alone. The mother called
the police who conducted a welfare check and who found the child was fine, not scared, was
watching television and doing a project. The mother then filed a motion to modify custody
asserting that the father had not complied with the move statute and that the father left the
child alone. The district court granted the motion finding that both prongs of the Murphy
v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968) standard had been met.

The Supreme Court reversed the custody change. The Court also discussed the oral
permission for the move. The Court concluded that the district court gave undue weight in
its oral and written decision to the father’s noncompliance with the move statute. The Court
noted that district court properly considered the father’s noncompliance with the move
statute as a factor in its decision, however, the father’s noncompliance was not determinative
of the issues. The Court found this to be particularly true since the father acted in good faith
in initially securing the mother’s verbal consent. The Court was concerned that the district
court was more focused on punishing the father for his conduct instead of adequately
considering the best interests of the children and whether the mother had satisfied the second

Murphy prong.

RESIDENCE

Whise v. Whise, 36 Nev. 16, 131 P. 967 (1913)

The husband filed for divorce. In June 1911, the divorce was granted. The wife
moved for a new trial under what is essentially the modern 60(b) rule. The Supreme Court
indicated that it believed that courts should not be bound by technicalities prescribed by
statute and should be vested with full authority to ignore excusable neglect or inadvertence
where they may arise or exist without affecting the material rights of the parties. The new
evidence was that immediately after obtaining the divorce, the husband returned to Chicago
after having testified that he intended to make Reno his home for an indefinite period of time
making his testimony false. The Court declined to consider that newly discovered evidence.
The Court held that residence is a matter of intention. The Court noted that both parties had
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submitted the jurisdiction of the district court. The fact that the husband may have returned
to Chicago after the case was over could, at best, only be considered impeachment of this
trial testimony and then impeachment by inference only.

Fleming v. Fleming, 36 Nev. 135, 134 P. 445 (1913)

The husband requested service by publication of the summons. The district court
refused to authorize the publication. The Court noted that divorce may be obtained from the
district court of the county in which the plaintiff resided six months before the suit be
brought. The plaintiff was a surveyor and therefore gone much of the time. The Court
discussed the statute which defined what constituted legal residence. The Court quoted the
statute which required that the person have “been actually, physically and corporeally present
within the state or county, as the case may be, during all of the period for which residence
is claimed by him or her; provided, however, should any person absent himself from the
jurisdiction of his residence with the intention in good faith to return without delay and
continue his residence, the time of such absence shall not be considered in determining the
fact of such residence.” Id. at 137. The Court concluded that it was the intention of the
legislature to require actual, physical presence should be imminently essential to constitute
a residence for the purpose of making that residence legal, where the party had any right
dependent on residence. Id. at 138-39. The Court further noted that given the resided in its
plain, ordinary significance, it must necessarily be construed to require an actual living in the
county for six months preceding the filing of the suit. The word “resided” in its general
acceptation carries with it the idea of permanency as well as continuity. It did not mean
living in one place and claiming a home in another; it did not mean a constructive or
imaginary residence in the county in question, while actually living or abiding or being in
some other county. Id. at 139-40. The Court concluded that there must be a sharp contrast
drawn between a mere legal residence, sometimes termed “domicile,” and an actual
residence. Legal residence consists of fact and intention combined; both must concur, and,
when one’s legal residence is fixed, it requires both fact and intention to change it. Actual
residence is the place. of actual abode, of physical presence-the abiding place. One may have
an actual residence in one county and a legal residence or domicile in another. The Court
held that residence required by the statute was actual residence; that is, physical corporeal
presence and not alone legal residence or domicile. Id. at 140. The Court held that the
husband was not physically present in Washoe County between August 12, 1911, and
November, 14, 1911, and the absence was one of an indefinite nature. The Court held that
district court’s decision in denying the husband’s petition for an order for publication of a
summons be affirmed.

Presson v. Presson, 38 Nev. 203, 147 P. 1081 (1915)

The wife claimed that she had been a resident of Washoe County for the statutory
period of six months prior to her suit being filed. The husband in his answer denied that she
had. The case came for trial before a jury which made special findings that while the wife
had been in the county for more than six months, she came for the sole purpose of obtaining
a divorce, and with the intention of returning to the state from which she came immediately
upon being granted a divorce. The Court reviewed the residency statute which read, “[t]he
legal residence of a person, with reference to his right of suffrage and eligibility to office, is
that place where his habitation is fixed and permanent, and to which, whenever he is absent,
he has the intention of returning.” The statute granting jurisdiction for divorce provided that
a divorce could be obtained in the county in which the plaintiff resided six months before the
suit was brought.
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The Court concluded that before a person who was a resident of another state could
establish a legal residence in Nevada under the statute existing prior to the 1911 act; it was
absolutely necessary that he must have come into the state with the bona fide intention to
make Nevada his permanent home. The Court held the wife having come to Washoe County
with the view of becoming a bona fide resident of the county, but for the sole purpose of
obtaining a divorce and then returning to the state from which she came, the district court did
not acquire jurisdiction.

Moore v. Moore, 75 Nev. 392, 441 P.2d 691 (1968)

The husband obtained a divorce October 1955. The following day, he remarried. In
May 1957, the first wife’s attorney called the court’s attention to the transcript of the
testimony in the divorce action indicating a questionable residence to support the divorce.
The district court advised that upon the filing of a satisfactory stipulation, it would sign an
order setting aside the decree. In June 1957, a stipulation was signed by the new attorneys
for the parties and was filed, along with an affidavit executed by the husband swearing that
his former testimony as to his residential intent was false. In June 1957, without notice to
the new wife, the court entered its order vacating the decree. The husband and his new wife
were still living together as husband and wife in Massachusetts. In November 1957, the new
wife, learning that the decree had been set aside, filed a complaint against the first wife and
her husband alleging fraud and asking that for a judgment vacating the order setting aside the
decree. The husband and the first wife answered. In March 1958, the district court filed a
decision granting the second’s wife’s motion for summary judgment and setting aside the
order vacating the divorce decree and restoring such decree.

The Court noted that the husband’s residence and his intent, however, were factual
matters for the court’s determination to like extent as any other matters of fact citing to
Covington v. Second Judicial District Court, 56 Nev. 313, 50 P.2d 517 (1935); Drespel
v. Drespel, 56 Nev. 368,45 P.2d 792, 56 Nev. 377,54 P.2d 226 (1935) and Grant v. Grant,
38 Nev. 185, 147 P. 451 (1915). The inconsistency between the husband’s sworn residential
intent and the fact of his absences presented a factual problem that was the function of the
district court to resolve. Given the duties of the district court, the decree was not void, but
voidable. The Court noted that it is recognized that the remarriage of a party does not of
itself deprive the court of the power to vacate the decree citing to Smith v. Smith, 68 Nev.
10,226 P.2d 279 (1951). Under the circumstances, the Court found no error in setting aside
the decree which annulled the marriage to the second wife. The Court held that decree not
being void, but at most voidable, and the proceedings to set it aside without notice to the
second wife were ineffectual.

Aldabe v. Aldabe, 84 Nev. 392, 441 P.2d 691 (1968)

The wife originally filed a divorce complaint as plaintiffin which she alleged Nevada
residence. Dissatisfied with her Nevada attorney, she started the same proceeding in
California claiming that state as her residence. The husband answered and counterclaimed
in Nevada. A hearing date was set for the Nevada divorce, but the wife denied knowing of
it. The Nevada counsel appeared, informed the court the circumstances of his relationship
with his client, that he had been advised by her California counsel that they were not going
to personally appear and make any effort to contest the counterclaim, that therefore he was
not in a position to cross-examine or present any evidence. The divorce action proceeded
with the court hearing evidence in support of the husband’s counterclaim and a decree was
entered.
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The Court noted that the location of the buildings on the ranch property were
incidental only in the consideration of all of the factors going to make up the residence. The
Court noted residence was synonymous with domicile and it was “consonant” with the many
decisions of it and the fact of presence together with intention comprise bona fide residence
for divorce jurisdiction citing to Whise v. Whise, 36 Nev. 16, 131 P. 967 (1913); Fleming
v. Fleming, 36 Nev. 135, 134 P. 445 (1913) and Tiedemann v. Tiedemann, 36 Nev. 494,
137 P. 824 (1913) and other cases. All of the evidence pointed to the fact that the parties
were Nevada residents. The Court noted that there was nothing in any of the records that
spoke of any intention to give up their residence as Nevadans to acquire that of any other
state. The Court noted that Nevada had a legitimate interest in the adjudication of the marital
status of these parties as their primary interests were located in Nevada. The Court held that
notice to the attorneys is notice to the client. The Court concluded that it could not accept
the wife’s assertion that her Nevada counsel’s appearance was without authorization, for the
contrary was conclusively presumed, and was well as established by the record. The Court
held that the jurisdictional findings in the divorce proceeding by the district court were
proper.

Boisen v. Boisen, 85 Nev. 122, 124, 451 P.2d 363, 364 (1969)

The parties were married May 1966. The wife left the husband and moved to
Nevada. A divorce was granted. The husband appealed claiming the district court did not
have jurisdiction to grant the wife a divorce contending that the wife did not testify that she
intended to remain a resident of Nevada for at least an indefinite period when she came to
Nevada and that therefore the intent which must accompany presence to establish bona fide
residence was not proven citing to Aldabe v. Aldabe, 84 Nev. 392,441 P.2d 691 (1968), and
cases cited therein. The Court stated that it is well-settled that “[bJoth . . . residence and . .
. intent, however, were factual matters for the court’s determination to like extent as any
other matters of fact” quoting Moore v. Moore, 75 Nev. 189, 192, 336 P.2d 1073, 1074
(1959). Id. 124. The Court noted that the wife testified that she to go to Nevada because she
wanted to get a divorce, that at the time of the trial she intended to stay here an indefinite
period of time, and that she was physically present at her Nevada residence for the required
period. The Court found that the evidence was sufficiently substantial to support the wife’s
allegation of bona fide residency in the complaint and the district court’s finding of bona fide
residence.

Woodruff v. Woodruff, 94 Nev. 1, 573 P.2d 206 (1978)

The district court entered the decree. The wife appealed contending that the court
lacked jurisdiction because the husband failed to satisfy the residency requirement. The
Court held that the plaintiff’s residence in a divorce action is one of fact to be determined by
the district court citing to Boisen v. Boisen, 85 Nev. 122, 124,451 P.2d 363, 364 (1969) and
Moore v. Moore, 75 Nev. 189, 192, 336 P.2d 1073, 1074 (1959). The Court found that
there was substantial evidence to support the district court’s finding of husband’s bona fide
residence.

Patel v. Patel, 96 Nev. 51, 604 P.2d 816 (1980)

The district court entered the decree of divorce. The husband appealed contending
that the court lacked jurisdiction. The Court held that the question of the wife’s residence
in a divorce action is one of fact to be determined by the district court citing to Woodruff
v. Woodruff, 94 Nev. 1,573 P.2d 206 (1978). The Court that there was substantial evidence
to support the district court’s finding of wife’s bona fide residence.
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Chachas v. Miller, 83 P.3d 827, 120 Nev. Adv. Op. 9 (February 11, 2004)

Not a family law case but has an extensive discussion concerning residency. On
February 3, 2003, the respondent filed his declaration of candidacy for reelection as mayor
for Ely. On April 8, 2003, the respondent received 52 percent of the vote in the primary
election. Because of that, the respondent was the only candidate placed on the ballot for the
general election. On April 22,2003, the appellant filed an election contest, claiming that the
respondent did not satisfy the residency requirements for mayoral candidates. A hearing was
held. Atthe hearing, the respondent testified that he was born in Ely in 1945, and that he had
not left the city for any significant period during his lifetime. The respondent explained that
his mother was having health problems and difficulty paying her bills, so he moved her from
St. George, Utah, to Ely in 2000. The respondent further testified that he was unable to find
a proper residence for his mother and himself in Ely. Because of that the respondent
purchased a home in Mineral Heights, an area abutting, but outside, the Ely city line. The
respondent also rented a room in Ely. The respondent testified that it was his intent to split
time, because of his mother’s health, the respondent admitted that he only spent one night
in the room. The respondent further testified that he always considered Ely his legal
residence and that the planned to return to living in Ely when he no longer need to care for
his mother. The respondent received his mail in Ely, owned property there, and kept his
bank accounts in Ely and went to work there every day. In December 2002, the respondent
purchased a home in Ely and moved out of the Mineral Heights residence in January 2003,
after his mother suffered a fall and was hospitalized. The district court concluded that the
respondent met the residency requirements of NRS 266.170, as he did not relinquish his legal
domicile when he moved to Mineral Heights. The district court also concluded that the
respondent had satisfied NRS 293C.185’s thirty-day residency requirement, a prerequisite
for filing for candidacy in city elections.

The Supreme Court reversed. The Court noted the residency requirements for
mayors. The Court also noted under NRS 281.050(4) defined the term “‘actual residence”
as “the place where a person is legally domiciled and maintains a permanent habitation.”
The Court further noted in its opinion in Williams v. Clark County District Attorney118
Nev. 473, 50 P.3d 536 (2002),that it addressed the meaning of the residency requirement of
a similar statute, NRS 293.1755. In that opinion the Court explained that its interpretation
of the residency requirement as necessitating both physical presence and intent to remain at
a residence gave effect to the Legislature’s intent to prevent sham residences. The Court
agreed that Ely remained the respondent’s legal domicile. The Court noted that is observed
in Williams that legal domicile “requires both the fact of living at a place and the intention
to remain there; if one leaves a domicile temporarily, one must have the intention to return.”
Williams at 542. The Court also noted that it explained in Williams that actual residence
is “the place of actual living, of physical presence-it does not require an intent to remain or
return” and that a person could have an actual residence in one place and a legal domicile in
another. Id. The respondent argued that he substantially complied with the requirements
since he was a long time resident and only moved away temporarily. The Court rejected the
contention because the statute required both legal domicile and actual residency. The Court
concluded that NRS 281.050(1), which requires that “person absents himself from the
jurisdiction of his residence with the intention in good faith to return without delay and
continue his residence, the period of absence must not be considered in determining the
question of residence,” only applied when determining legal domicile, not actual residency.
The Court held that the respondent did not satisfy the residency requirement.

RES JUDICATA
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Rosenbaum v. Rosenbaum, 86 Nev. 550, 471 P.2d 254 (1970)

The husband sued the wife for divorce in Missouri, which was denied. The husband
quit his job, moved to Nevada, established residence, and filed for divorce. The wife
appeared, contested the grounds, and alleged an affirmative defense that the Missouri
decision denying the divorce was res judicata. The district court awarded the divorce.

The Supreme Court affirmed. The Court noted that a review of the record showed
there was no evidence presented by either party which was the same evidence relied upon by
the previous court. The Court further noted for there to be identity of “causes of action,” as
that term is used, is the identity of the facts essential to their maintenance, and that the
identity of the causes of action may appear from evidence in the two cases as well as from
the pleadings, citing to Silverman v. Silverman, 52 Nev. 152, 283 P. 593 (1930). The
record indicated that there was no evidence to indicate identity of causes of action. The
district court and the husband’s attorney limited testimony to events occurring after date of
the Missouri decree.

SEPARATE PROPERTY

Weeks v. Weeks, 72 Nev. 268, 302 P.2d 750 (1956)

In October 1951, the husband received $31,815.59 from his father’s estate. The
check was deposited in the joint bank account of the parties, which was overdrawn at that
time for $900. This deposit was October 25, 1951. On November 13, 1951, balance in the
account was $17,890. On that date, a check was deposited for $14,508.71, for payment of
cattle sold. The cattle were community property. In December 1951, the husband paid
$16,855 for a herd of purebred cattle. The cattle were registered in his name. The market
price subsequently went down. The district court found the cattle to be the separate property
of the husband.

The Supreme Court affirmed. The Court noted that the cattle were purchased less
than two months after the deposit in the bank of the $31,000 the husband inherited. The
Court also noted that community funds were exhausted when the inheritance was deposited
and community funds deposited to the joint bank account in the same period were for the
most part earmarked for specific purposes and were disbursed for such specific purposes.
The Court concluded that there was ample evidence to support the district court’s finding of
separate title.

Graham v. Graham, 104 Nev. 473, 760 P.2d 772 (1988)

At the time of the marriage in 1979, the residence was owned by the husband. In
1984, the husband quitclaimed his interest in favor of himself and his wife as joint tenants
in 1984, and the deed was recorded. The district court awarded the residence to the husband
as his sole and separate property. The Court noted a transfer of title from husband to wife
created a presumption of gift citing to Todkill v. Todkill, 88 Nev. 231, 237, 495 P.2d 629,
632 (1972). The Court held that this presumption could be rebutted only by clear and
convincing evidence. The Court noted that it was well established that the existence of a
valid deed in the form of joint tenancy raises a presumption that the parties intend to own the
property as joint tenants, which may be rebutted only by clear and convincing evidence citing
to Neumann v. McMillan, 97 Nev. 340, 629 P.2d 1214 (1981) and Peters v. Peters, 92
Nev. 687, 557 P.2d 713 (1976). The opinion of either spouse is of no weight. The Court
held the husband had the burden of proving that the deed did not create a joint tenancy at the
time it was prepared, signed and recorded. The only evidence is his testimony that he did not
intend the deed to have any effect until the time of his death. The husband’s testimony was
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nothing more than his opinion, which was insufficient to rebut the presumption of joint
tenancy created by the deed. The Court held that district court erred in finding that the
presumption had thus been rebutted by clear and convincing evidence.

SEPARATE PROPERTY, clear and convincing evidence

Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)
Absent proof of transmutation, clear and convincing evidence is required to show
titled separate property is community property.

SEPARATE PROPERTY, community property payments repaid

Sly v. Sly, 100 Nev. 236, 679 P.2d 1260 (1984)

At the time of their marriage, the parties each owned real property. During the
marriage, the parties lived in the wife’s home. Mortgage payments were made on that
property throughout the marriage. The primary source of these payments was apparently the
proceeds from a craft business operated by the wife. The business had been purchased after
the marriage with joint funds. The husband letter began constructing a residence on his
separate property lot, performing most of the work himself. The funds came from money
withdrawn from a community savings account and the sale of his prior separate property
residence. The district court made a finding that both parties’ separate property had been
improved with community assets. The court found the community interest in the lot on
which the husband’s residence was built included the value of the husband’s labor, and the
value of the building materials used. No community property interest was found in the
wife’s residence. The district court also found that the craft business had been transmuted
from community property to separate property by the division of the bank accounts.

The Supreme Court reversed. The Court noted where part of the purchase price of
one spouse’s separate property is paid with community funds, the community acquires a pro
tanto interest in the property, citing to Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922).
The Court held that there was no apparent justification for ignoring the community property
interest in the home. As to the house which was built on the lot, the Court noted that the
labor and skills of a spouse belong to the community citing to Ormachea v. Ormachea, 67
Nev. 273,297,217 P.2d 355,467 (1950) and held that the husband’s labor was a community
asset even if it occurred after his regular job ended.

York v. York, 102 Nev. 179, 718 P.2d 670 (1986)

When community funds are used to pay mortgage payments on separate property, the
community acquires an interest to the extent and in the proportion that the purchase price is
contributed by the community, citing to Sly v. Sly, 100 Nev. 236, 679 P.2d 1260 (1984).

SEPARATE PROPERTY, gifting

Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948)
When a husband transfers title to his separate property from his name into his wife’s
name, he is presumed to intend a gift to her.

Todkill v. Todkill, 88 Nev. 231, 495 P.2d 629 (1972)
The Court held that a husband is presumed to be making a gift to the wife even when
he transfers his separate property to his wife for the purpose of defrauding creditors. The
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presumption may only be overcome by clear and convincing evidence. If the evidence is
conflicting, such as the wife claiming it was a gift and the husband denying it, the
presumption of a gift remains. The husband in this case was found to have overcome the
presumption.

Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982)

This case is a follow up to the opinion of Cord v. Neuhoff, 94 Nev. 21, 573 P.2d
1170 (1978). The prior opinion held that a post-nuptial agreement between the parties was
invalid and remanded for a determination of whether any of the estate should be apportioned
as community. After the case was remanded, the parties stipulated that from 1937 to 1953,
11.6 percent of the husband’s separate holdings constituted community property. Because
of that the range of trial was confined to the financial and business activity of the husband
from 1953 until his death in 1974. The trial went on for two weeks during which expert
witnesses testified. The wife’s expert testified that 79.37 percent of the husband’s separate
estate should be allocated to the community. The estate’s expert witnesses testified that there
was no community property at the time of the husband’s death. The district could sided with
the estate’s expert and dismissed the action. The district court found that the husband
expended only minimal time and effort in the supervision and investment of his separate
property during the years 1953 to 1974.

The Supreme Court affirmed. The Court discussed the principle of the rule of the law
of case and found that the district court followed its direction from the previous opinion. The
Court noted that the district court found that there were a number of years in which the
community expenses exceeded community income. The Court also noted that the husband
made payments for community expenses under the assumption that the post-nuptial
agreement was valid. Because of that, there never was a conscious choice by the husband
to spend separate property on community expenses. The Court agreed with the the district
court’s conclusion that the husband’s separate property estate was entitled to reimbursement.
The Court held that if the husband made a conscious decision to use his separate property,
rather than available community property to pay community expenses, such use of separate
property would have constituted a gift to the community for which reimbursement could not
be claimed.

Robison v. Robison, 100 Nev. 668, 691 P.2d 451 (1984)

The husband lived in wife’s separate property residence. Some $19,000 was paid
toward the purchase price from community funds. The district court concluded the property
was the wife’s separate property because she made more than the husband did and because
the husband received a benefit of living in the house that exceeded any community interest
in the property that he would have received as result of the community payments. The Court
cited to Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982) that held where a spouse makes
a conscious decision to use his or her separate property, rather than available community
expenses, the use of the separate property constituted a gift to the community and reversed
the district court.

SEPARATE PROPERTY, personal

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)

The husband claimed and the wife admitted that she had personal property that
belonged to the husband prior to marriage. The district court ordered that “each party shall
have their [sic] own personal property, which is in their [sic] possession, as their [sic] sole
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and separate property.” The Supreme Court reversed. The Court noted while NRS
125.150(4) provided that the separate property of a spouse may be awarded to the other
spouse for support, there is no indication that the district court intended to make such an
award in this instance. The Court held that it was error for the district court to fail to order
that the personal separate property of each party be returned, absent some finding that the
property must be awarded as support.

SEPARATE PROPERTY, timing of acquisition

Barrett v. Franke, 46 Nev. 170, 208 P 435 (1922)

In 1907, the husband entered into an agreement to purchase a ranch, with the
purchase price being payable in annual installments. The opinion is not specific as to exactly
when, but another tract of land was purchased prior to marriage. In 1908, the parties married.
A deed was executed in 1910, granting the property to the husband. Later in 1910, the
husband and wife entered into an agreement to sell the property. Some of the recitals in the
sales agreement indicated that the husband and wife joined in the agreement to sell, that
payment was to be made to both parties. The purchase price for the property was paid for
in 1911. Subsequently, and prior to the divorce, two tracts of land were purchased. In 1916,
the parties divorced. The husband died in 1918 intestate with the tracts of land still in his
name. The question for the district court was whether the property was community or
separate. The district court ruled that the wife was the owner, of an undivided half-interest
in two of said tracts of land, and of an undivided 82/100 interest in one of tracts

The Court held that property to which one spouse has acquired an equitable right
before marriage is separate property, though such right is not perfected until after marriage.
The property would be community property to the extent and proportion that the purchase
price is contributed by the community.

Sly v. Sly, 100 Nev. 236, 679 P.2d 1260 (1984)

At the time of their marriage, the parties each owned real property. During the
marriage, the parties lived in the wife’s home. Mortgage payments were made on that
property throughout the marriage. The primary source of these payments was apparently the
proceeds from a craft business operated by the wife. The business had been purchased after
the marriage with joint funds. The husband letter began constructing a residence on his
separate property lot, performing most of the work himself. The funds came from money
withdrawn from a community savings account and the sale of his prior separate property
residence. The district court made a finding that both parties’ separate property had been
improved with community assets. The court found the community interest in the lot on
which the husband’s residence was built included the value of the husband’s labor, and the
value of the building materials used. No community property interest was found in the
wife’s residence. The district court also found that the craft business had been transmuted
from community property to separate property by the division of the bank accounts.

After marriage, the parties lived in the wife’s home acquired prior to marriage.
Mortgage payments were made on the property throughout the marriage. The district court
found that the house was the wife’s separate property. The Supreme Court reversed. The
Court held where part of the purchase price of one spouse’s separate property is paid with
community funds, the community acquires a pro fanto interest in the property to the extent
and in proportion that the purchase price is contributed by the community, citing to Barrett
v. Franke, 46 Nev. 170, 208 P. 435 (1922).

Rev. 7/6/2005 '232'



Robison v. Robison, 100 Nev. 668, 691 P.2d 451 (1984)

The wife owned a parcel of land prior to marriage. After marriage, community funds
were used to pay toward the mortgage. The district court awarded the parcel to the wife as
her sole and separate property. The Supreme Court reversed. The Court held that where
payments are made with community funds on real property owned by one spouse prior to the
marriage, the community is entitled to a pro tanto interest in such property in the ratio that
the community payments bear to the payments made with separate funds, citing , 100 Nev.
236, 679 P.2d 1260 (1984) and Barrett v. Franke, 46 Nev. 170, 208 P. 435 (1922).

SEPARATE PROPERTY, transmutation into community property

Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)

At the time of the marriage, the husband had a half-interest in a lawn business. Seven
years after marriage, the lawn-care segment was sold (and the wife signed as a seller), and
the business name was changed to show it was a nursery. The district court refused to re-
characterize the business as community. The Supreme Court found the wife’s argument that
the business change terminated the earlier business, rendering the business upon divorce
community property, “unpersuasive.” The Court held that transmutation required a showing
by clear and convincing evidence. While the wife signed a “stock transfer restriction,” no
shares were ever issued to her. The husband testified that he never intended to make a gift
to the wife of any interest in the property. The Supreme Court held that “the appearance of
[wife’s] signature as a shareholder on certain documents, without more, is not clear and
convincing evidence of transmutation.” Id. at 858.

SOCIAL SECURITY BENEFITS. not divisible by State Court or private agreement

Boulter v. Boulter,113 Nev. 74, 930 P.2d 112 (1997)

After a 37-year marriage, the parties entered into a property settlement agreement
which required the parties, inter alia, to equalize their Social Security payments upon
retirement. The husband refused to apply for benefits upon reaching age 65 and wife asked
the district court to enforce the agreement of the parties. The district court agreed with the
wife and granted her requested relief and attorney’s fees.

The Supreme Court reversed noting that pursuant to Federal law Social Security
benefits were not assignable and that based on the Supremacy Clause of the United States
Constitution the district court could not require husband to share any portion of his Social
Security benefits with the wife even though he had voluntarily agreed to do so.

STANDARD OF PROOF

Mack v. Ashlock, 112 Nev. 1062, 921 P.2d 1258 (1996)
Unless specified by statute, the standard of proof in all domestic relations civil
matters is the preponderance of the evidence standard.

STATUTE OF LIMITATIONS

Bemis v. Estate of Bemis, 114 Nev. 1021, 967 P.2d 437 (1998)

Two children of parents who divorced in 1972 (when the children were 12 and 13)
sued the estate after the father died. The decree had required the father to establish a trust
of $25,000 payable when the elder child reached 25. The father never established the trust,
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and left them nothing when he died. They claimed the mother never told them about the
provision of the decree calling for the trust to be established. The district court dismissed
the suit as time-barred. The Supreme Court reversed.

Reaffirming the “discovery rule” as it applies to the statute of limitations, the Court
held that the statutory period of limitations is tolled until the injured party discovers or
reasonably should have discovered facts supporting a cause of action, as earlier stated in
Petersen v. Bruen, 106 Nev. 271, 792 P.2d 18 (1990). Here, the statute of limitations on
contract claims (NRS 11.190(1)(b)) provided a six-year period, but was silent as to when it
accrued, and conversion claims to be barred under NRS 11.190(3)(c) likewise lacked an
accrual demarcation. The Court concluded that it must be discovery based. Since the
question of the children’s use of “reasonable diligence” is factual, the Court reversed the
dismissal and remanded for trial. The Court rejected the estate’s position that children were
charged with knowledge of their parents’ divorces just because they are public documents.

Turning to an alternative ground for relief, the Court noted that implied trusts are
equitable remedies, and that resulting and constructive trusts are distinguishable, but that the
basic objectives of both are the recognition and protection of property rights that have arisen
in an innocent party, citing to Cummings v. Tinkle, 91 Nev. 548, 539 P.2d 1213 (1975).
Distinguishing the two, the Court held that a constructive trust, unlike a resulting trust does
not require that the parties specifically intended to create a trust, citing to 76 Am.Jur.2d
Trusts § 163 (1992). Quoting Dan B. Dobbs, Law of Remedies § 4.3(2) (2d ed. 1993), the
Court held “The constructive trust is no longer limited to [fraud and] misconduct cases; it
redresses unjust enrichment, not wrongdoing.” Id. at 1027. The Court referenced, for this
proposition to, DeL.ee v. Roggen, 111 Nev. 1453,907 P.2d 168 (1995) (quoting Locken v.
Locken, 98 Nev. 369, 650 P.2d 803 (1982)), reiterating that “[a] constructive trust is a
remedial device by which the holder of legal title to property is held to be a trustee of that
property for the benefit of another who in good conscience is entitled to it.” Id. at 1027.

Revisiting Locken, the Court repeated that “a constructive trust exists where: ‘(1)
a confidential relationship exists between the parties; (2) the retention of legal title by the
holder thereof would be inequitable; and (3) the existence of such a trust is essential to the
effectuation of justice.”” Id. at 1027. Here, the Court found that the lack of an allegation of
fraud in the children’s complaint did not preclude a finding of constructive trust. The Court,
by footnote 4, adopted the description of resulting trusts set out in 76 Am.Jur.2d Trusts § 163
(1992): “A resulting trust exists where the acts or expression of the parties indicate an intent
that a trust relation results from their transaction.” The Court added that “[s]pecifically, a
resulting trust may arise on the failure of an express trust,” citing Washburn v. Park East,
795 F.2d 870 (9" Cir. 1986). Id. at footnote 4.

Siragusa v. Brown, 114 Nev. 1384, 971 P.2d 801 (1998)

The wife’s original complaint had been an adversary proceeding in the husband’s
bankruptcy case, alleging validity of the UCC lien, and fraudulent transfer of assets by
husband to partners under the auspices of a forced sale default provision; she requested the
bankruptcy be revoked. Three years later, she filed a state complaint, alleging 16 causes of
action, including fraud, conspiracy, and violations of federal and state RICO laws against the
husband and his attorney (Beckley Singleton). She filed a parallel federal case, but the
federal court dismissed on the basis of statute of limitations as to RICO and lack of subject
matter jurisdiction as to the remaining state claims. The federal appellate court affirmed. The
district court granted law firm summary judgment, finding complaint barred by statute of
limitations or insufficiently pleaded. The state court granted summary judgment to the
defendants, finding that the RICO claims were time-barred, since they accrued in 1989, when
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the wife filed the adversary proceeding in bankruptcy court. The court rejected fraudulent
concealment and equitable tolling defenses to the statute of limitations.

The Supreme Court noted the three years provided by NRS 11.190(3)(d), accruing
upon discovery of facts constituting the fraud. The Court found that while the wife had
discovered the sham transactions by 1989, that awareness did not, as a matter of law,
constitute discovery by wife of facts constituting the fraud by the law firm. The Court held
that when a plaintiff knew or in the exercise of proper diligence should have known of the
facts constituting the elements of a cause of action is a question of fact. Looking to the five-
year RICO statute of limitations in NRS 207.470, the Court termed the “injury” to be
discovered both the injury itself and the cause of that injury, here the alleged racketeering
activity, which should not have been ruled upon below as a matter of law.

TEMPORARY SPOUSAL SUPPORT

Engebretson v. Engebretson, 75 Nev. 237, 338 P.2d 75 (1959)

The wife was awarded temporary support. The statute provided that in any suit for
divorce the court “may, in its discretion, . . . require the husband to pay such sums as may
be necessary . .. for the wife’s support . . . during the pendency of such suit” citing to NRS
125.040. The husband contended that under the statute an allowance for temporary alimony
was based on the necessity of the wife, and that the evidence showed that the wife did not
have necessitous circumstances. The wife contended that the law did not require her to
finance her divorce case from her own separate funds while the husband paid for his
litigation out of the joint or community properties of the parties. The Court held that the
statute did not limit awards for temporary alimony to those cases where the wife was
destitute or practically so. The Court held that the statute contemplated such awards when,
the facts, circumstances, and situation of the parties, are such that in fairness to the wife she
should be given financial assistance for her support during the pendency of the action. The
Court concluded that temporary alimony should not be denied because the wife possessed
a separate estate where the income therefrom was not sufficient for her support, and she need
not resort to the body of her estate before calling on that of her husband.

Hybarger v. Hybarger, 103 Nev. 255, 737 P.2d 889 (1987)

Dicta relating to a frequently argued subject of dividing income during the pendency
of a divorce. The wife argued that husband should have paid attorney’s fees to offset the
monies the husband withdrew from the business for post separation expenditures. The Court
noted that nothing in the record suggested an absolute entitlement on the part of the wife to
any portion of the funds.

Carr-Bricken v. First Interstate Bank, 105 Nev. 402, 915 P.2d 254 (1996)

While the divorce proceedings were pending, the husband died and was replaced as
defendant by respondent First Interstate Bank of Nevada as Special Administrator of the
Estate of Jules Bricken. The district court denied the wife’s request for temporary support.
The Court held that orders for support pendente lite may be granted in the discretion of the
district court citing to NRS 125.040(1).

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)
Temporary spousal support payments do not apply toward a post-divorce obligation
to pay alimony per a property settlement agreement.
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TERMINATION OF PARENTAL RIGHTS

In the Matter of the Parental Rights as to Cory Arvin Weinper, 112 Nev. 710,918 P.2d
325 (1996)

In a termination of parental rights proceeding, parents are entitled to: (1) a clear and
definite statement of the allegations of the petition; (2) notice of the hearing and the
opportunity to be heard or defend; and (3) the right to counsel. The Court also found that the
actions of a social worker assigned the case in submitting an identical court report from a
prior review and merely changing the date did not, under the facts, constitute an injustice.

The majority found jurisdictional and dispositional grounds for termination existed
and that the order terminating parental rights was based on clear and convincing evidence.

In re Montgomery, 112 Nev. 719, 917 P.2d 949 (1996)

The district court heard evidence in a case involving termination of parental rights
as to the mother. At the conclusion of the evidence, the court did not terminate parental
rights. Instead, the court continued the case for four months to determine if the mother could
keep up her efforts to get her child back. The mother complied with all of the court’s
requirements during the next four months. The case was reviewed and the mother’s good
progress was reported to the court. Nevertheless, two agency specialists testified they still
had concerns about the possibility of the mother’s possible relapse and her parental rights
were terminated.

The Supreme Court reversed, noting termination of parental rights was an awesome
power and tantamount to a civil death penalty. The Court restated that in order to sustain a
proceeding to terminate parental rights, jurisdictional and dispositional grounds must be
proved by clear and convincing evidence.

The Court noted jurisdictional grounds involve a specific fault or condition of a
parent (such as abandonment of a child or unfitness of a parent) and dispositional grounds
falls on the best interest. The Court felt it was improper to give the mother another chance
and after she took advantage of that opportunity to still terminate her parental rights.

A dissent was filed by two justices noting that while it seemed unfair to give the
mother a four-month continuance during which she had no relapses and then terminate her
parental rights, there was sufficient evidence overall to support the termination.

In the Matter of Parental Rights as to Deck, 113 Nev. 124, 930 P.2d 760 (1997)

The mother suffered from schizophrenia. The mother never complied with any aspect
of the reunification plan. The Court discussed of procedural due process in termination
cases. It was noted that throughout the entire reunification program, continual efforts were
made by the State to reduce the risk that the procedures used would lead to erroneous results,
and that the requirements of due process were met with respect to the mother. The Court
further noted that the State provided the putative father with due process by informing him
of a means by which he could establish paternity and by appointing counsel at the
termination hearing.

The Court concluded the mother’s permanent mental condition, her belief that the
medication had no effect on her, her token efforts to visit and develop a relationship with her
daughter over the years, and her failure to provide support, all provided clear and convincing
evidence of the mother’s failure to make the necessary parental adjustments. The Court
found the putative father provided no support, gave no gifts, and had little or not significant
contact with the minor child in her 5 ' years of life. The Court held there were no
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reasonable circumstances where the child’s best interests could be served by sustaining a
parental tie to the mother and putative father.

In the Matter of Parental Rights as to Bow, 113 Nev. 141, 930 P.2d 1128 (1997)

The Court referred to In the Matter of Parental Rights as to Cory Arvin Weinper,
112 Nev. 710,918 P.2d 325 (1996), and court noted that parents against whom a termination
is brought are entitled to (1) a clear and definite statement of the allegations of the petition;
(2) notice of hearing and the opportunity to be heard or defend; and (3) the right to counsel.

Since the parent in this case had counsel at the final termination proceeding, the court
found her due process right to counsel was not violated.

The opinion is noteworthy in that one justice wrote a concurring opinion to address
arguments advanced in the lone dissenting opinion.

In re Gonzales, 113 Nev. 324, 933 P.2d 198 (1997)

The Court affirmed the district court’s order terminating the parental rights of the
mother on the grounds of abandonment and failure of parental adjustment. The Court found
that abandonment was proved by the fact the mother did not contact the custodial agency for
over a year. As to failure of parental adjustment, the Court noted a 1995 revision of NRS
128.109(1)(b) which provided that a parent’s failure to comply substantially with the terms
of a case plan was evidence of failure of parental adjustment as defined by NRS 128.105.
The court found that mother had not complied with her case plan for more than two years.
While acknowledging mother had experienced a catastrophic trauma witnessing the murder
of her husband and the father of the children, the Court concluded that too much time had
passed without significant progress by mother and that the future of mother was too uncertain
to sustain the maternal bond.

The lone dissent dismissed the concept of the children “bonding” with the non-
parental placement for a long time while the parent does or does not attempt to comply with
the case plan as “pop psychology.”

In the Matter of Parental Rights as to Daniels, 114 Nev. 81, 953 P.2d 1 (1998)

The Court held there is no right to counsel when children are children are removed
from their parent or parents on a temporary basis. Appointment of counsel lies within the
discretion of the court. The right to counsel only applies to the termination proceeding.

TERMINATION OF PARENTAL RIGHTS, best interests

In the Matter of Parental Rights as to Q.L.R., 118 Nev. 602, 54 P.3d 56 (2002)
In analyzing the best interests of the child, the district court should look to the factors
outlined in the statute and consider each matter on a case-by-case basis.

In the Mattter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)

As to the best interests of the children, the father failed to overcome the presumptions
enunciated in NRS 128.109(2) that if a child has resided outside of his home pursuant to that
placement for 14 months of any 20 consecutive months, the best interests of the child must
be presumed to be served by the termination of parental rights. NRS 128.109(2) and NRS
432B.553(2), taken together express the general public policy to seek permanent placement
for children rather than have them remain in foster care.

TERMINATION OF PARENTAL RIGHTS, completing a case plan
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In the Matter of Parental Rights as to J.L..N., 118 Nev. 621, 55 P.3d 955 (2002)
The Court also held that the mere failure to complete a case plan within six months
did not necessarily constitute a ground for finding parental fault. There must be a finding of

parental fault and not simply a failure to comply with objectives that are impossible to abide
by.

In the Matter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)

As to failure of parental adjustment, the parent must be shown to be at fault in some
manner and cannot be judged unsuitable by reason of failure to comply with the requirements
and plans that are impossible to abide by. Incarceration, standing alone, is insufficient
grounds to terminate parental rights. The willingness of the father to provide support and
desire to maintain contact did not obviate the danger he presented to them by way of his
violent criminal history.

TERMINATION OF PARENTAL RIGHTS, constitutionality

Vincent L.G v. State Divorce. of Child & Family Servs., 92 P.3d 1239, 120 Nev. Adv. Op.
50 (July 12, 2004)

After nearly 2 2 years of attempts to return the children to the parents, the DCFS
petitioned the district court to terminate the parental rights. After conducting a termination
proceeding, the district court issued an order terminating both parental rights. The father
appealed arguing that NRS 128.109(2) was unconstitutional as it infringed on his substantive
due process rights. The statute established a presumption that children who have been placed
outside of their homes for 14 of 20 consecutive months have their best interest served by
parental termination. The argument was also made that clear and convincing evidence did
not support the termination of their parental rights and that termination of their rights was
not in the children’s best interest.

The Court noted that it analyzed substantive due process challenges to statutes
restricting fundamental constitutional rights under a strict scrutiny standard citing to Matter
of Parental Rights as to J.L..N., 118 Nev. 621,55 P.3d 955 (2002). The Court further noted
that NRS 128.109(2), must be “narrowly tailored to serve a compelling [state] interest.” Id.
The Court noted that the State has a compelling interest in assuring that abused and neglected
children achieve safe, stable and permanent home environments within they are raised. The
Court concluded that both periodic review and the presumption in favor of termination
addressed that compelling interest. The Court also concluded that the statute was narrowly
tailored as it only applied where a child was removed because of parental abuse or neglect.
The Court also noted that the presumption was rebuttable. The Court further noted that the
statute had to read in conjunction with NRS 128.105, which required a district court to
examine the child’s best interest and also to make a determination concerning parental fault.
The Court held that NRS 128.109(2) is narrowly tailored to promote the state’s compelling
interest in the welfare of and permanency planning for children who have their parents’
custody.

TERMINATION OF PARENT RIGHTS, incarceration

In the Matter of Parental Rights as to Q.L.R., 118 Nev. 602, 54 P.3d 56 (2002)

The fact that the father committed a crime did not mean he intended to go to prison
and, therefore, to abandon the child. Voluntary conduct resulting in incarceration does not
alone establish an intent to abandon a minor child.
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In the Matter of Parental Rights as to J.L..N., 118 Nev. 621, 55 P.3d 955 (2002)

The Court held termination should not be granted based on the parent’s incarceration
alone. While a parent’s incarceration must be considered in determining whether termination
is proper, incarceration alone is insufficient to satisfy the statutory requirement of parental
fault as it relates to failure of parental adjustment. When considering a parent’s incarceration
in termination proceedings, the district court must consider the nature of the crime, the
sentence imposed, who the crime was committed upon, the parent’s conduct toward the child
before and during incarceration, and the child’s specific needs.

In the Matter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)
Incarceration, standing alone, is insufficient grounds to terminate parental rights.

TERMINATION OF PARENTAL RIGHTS, jurisdictional and dispositional grounds

Cooley v. Division of Child & Family Servs., 113 Nev. 1191, 946 P.2d 155 (1997)

Discussion of jurisdictional and dispositional grounds. Jurisdictional grounds require
that some specific fault or condition directly related to the parent be found and are set out in
NRS 128.105(2). At least one of the grounds need exist for the jurisdiction to be satisfied.
Dispositional grounds require an evaluation of the child’s best interests. Clear and
convincing evidence on those two grounds must exist to terminate parental rights.

The Supreme Court concluded that the district court did not abuse its discretion by
finding by clear and convincing evidence of abuse and neglect and that the mere possibility
the mother might decide to be a parent is an insufficient reason to not terminate parental
rights.

TERMINATION OF PARENTAL RIGHTS, mentally challenged parents

Bush v. State, Dep’t of Human Resources, 112 Nev. 1298, 929 P.2d 940 (1996)

The district court terminated parental rights of parents who had 1Qs of 65 and 71,
whose two children were also “mentally challenged.” The lower court found grounds for
termination on the grounds of parental unsuitability and failure of parental adjustment. They
were unable, even when willing, to “assimilate and practice the lessons being taught.” The
Court affirmed and found statutory grounds under NRS 128.105 and 128.106 were supported
by the evidence. Despite six years of efforts by social workers, parents were “unable to meet
the immediate and continuing needs of the children.” Finding the five years that the children
had been in foster care “dismaying,” the Court stated that “the parents’ right to retain their
children is an important consideration in the analysis” but found that “the rights of the
children to a stable future with a loving family must be paramount” and therefore affirmed
the termination.

TERMINATION OF PARENTAL RIGHTS, relief from order

Bauwens v. Evans, 109 Nev. 537, 853 P.2d 121 (1993)

Termination of parental rights by default. The absent father claimed he requested a
continuance (in appearance before the master the same week) and was not present because
of another mandatory court appearance in a different county. The father moved to set aside
less than a month later. The district court denied motion.

The Supreme Court reversed. The Court noted that the law favors hearing cases on
the merits, if possible. The Court further noted that this policy is heightened in cases
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involving termination of parental rights. In considering a motion per NRCP 60(b)(1) asking
to set aside an order terminating parental rights without appearance of a party, the district
court must analyze whether the movant: (1) promptly applied to remove the judgment; (2)
lacked intent to delay the proceedings; (3) demonstrated good faith; (4) lacked knowledge
of procedural requirements; and (5) tendered a meritorious defense to the claim for relief.

TERMINATION OF PARENTAL RIGHTS, non-custodial parent’s right to bring

In the Matter of Parental Rights as to T.M.C., 118 Nev. 563, 52 P.3d 934 (2002)

The Court concluded termination would only serve the father’s personal financial
interest, and held a parent could not voluntarily terminate his parental rights and obligations
unless such termination is deemed to be in the child’s best interest, and even if the parent
engages in conduct that satisfies NRS 128.105, the child’s best interests must be served by
termination of parental rights for such termination to be appropriate.

TERMINATION OF PARENTAL RIGHTS, pre-birth conduct

In the Matter of Parental Rights as to Carron, 114 Nev. 370, 956 P.2d 785 (1998)

The child in question was born to unmarried parents in May 1996. The then 18 year
old mother had moved in with the father’s family for a year and a half in 1994. She
discovered she was pregnant in October 1995, and claimed that she immediately told the
father and his parents (they denied it). She claimed (and he denied) that she found heroin in
his wallet, and ended their relationship in November 1995. In December 1995, the mother
moved to Las Vegas and moved in with her mother. She claims that she informed the father
in January 1996, that she was putting the baby up for adoption and needed his consent. He
denied any such conversation took place, and his mother testified as to her belief that the
pregnancy was a hoax.

The mother initiated adoption proceedings. In March, an adoption agency contacted
the father and his mother, who allegedly stated that they would go along with the mother’s
choice. The baby was born on May 29, and released to the adoptive mother. In June, the
adoptive mother filed for termination of the father’s parental rights. He personally appeared
at the termination hearing to oppose it, and was confirmed as the biological father. In
August, he filed a request for custody or visitation. In February 1997, the father’s request
for visitation was denied. In April, the lower court held an evidentiary hearing and
terminated the father’s parental rights, finding jurisdictional grounds under NRS 128.105 for
abandonment, risk of serious injury if returned to the father, and token efforts by the father.

Repeating its prior holdings on termination of parental rights, the Court reiterated
both that it would “carefully scrutinize” such cases and that it would “not substitute its own
judgment for that of the district court.” Here, the Court focused on the lower court’s reliance
on the father’s conduct prior to the birth of the child, and its finding that “the conduct of the
[father] throughout the pregnancy, and immediately after the birth, is evidence of his intent
and may be used to determine whether he has a settled purpose to relinquish all claims to the
child.” Specifically, the lower court had focused on the father’s failure to assert any interest
in the child until after the termination petition was filed.

Examining the definition of “abandonment” in NRS 128.012, the Court held that
intent is the decisive factor, and may be shown by the facts and circumstances of the
individual case. Thus, the Court held that the court could consider the father’s pre-birth
conduct as one factor in its inquiry regarding abandonment, noting the statutory language
allowing a ruling based on “any conduct of one or both parent of a child which evinces a
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settled purpose . . . to forego all parental custody and relinquish all claims to the child.” The
Court reiterated the principle of statutory construction that when the language of a statute is
plain and unambiguous, a court should give that language its ordinary meaning and not go
beyond it. Apparently seeking to hedge its holding, the Court added that it was not holding
that pre-birth conduct alone justified termination of parental rights, such conduct would serve
at least in part as the basis for finding any jurisdictional or dispositional grounds.

TERMINATION OF PARENTAL RIGHTS, public policy

In the Matter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)
NRS 128.109(2) and NRS 432B.553(2), taken together express the general public
policy to seek permanent placement for children rather than have them remain in foster care.

TERMINATION OF PARENTAL RIGHTS, standard

Champagne v. Welfare Divorce., 100 Nev. 640, 652, 691 P.2d 849, 858 (1984)
Reversed by In the Matter of Termination of Parental Rights of N.J., 116 Nev.
790, 8 P.3d 126 (2000)

Greeson v. Barnes, 111 Nev. 1198, 900 P.2d 943 (1995)

The mother and father divorced in 1987 when their child was one. The mother had
primary custody; the father had visitation one week per month, and was to pay support. He
paid the support for six months, and exercised five of six weeks of available visitation.
Between 1988 and 1992, there was only one visit by the father, and the last phone contact
was in April 1991. For the three years prior to the 1992 trial, the father called the mother
once or twice per year, but never requested to speak with the child. He also sent only $60
in support during that time, and only after he found out that the mother had requested
termination of his parental rights. The district court terminated the father’s parental rights.

The Supreme Court affirmed. The Court held that the district court in a contested
termination of parental rights case is not required to give greater weight to a parent’s belated
protest to his parental rights being terminated than to that parent’s failure to provide support
to and to communicate with the child over many years. The Court cited the following
portion of Champagne v. Welfare Divorce., 100 Nev. 640, 652, 691 P.2d 849, 858 (1984):
“If under no reasonable circumstances the child’s best interest can be served by sustaining
the parental tie, dispositional grounds for termination exist.” Id. at 1204. The case
substantially revises the holding of Champagne largely based on the statutory revision of
NRS 128.105 by the Nevada Legislature in 1995 making the primary and initial
consideration of whether the best interest of the child would be served by the termination of
parental rights.

In the Matter of the Termination of Parental Rights as to N.J., 116 Nev. 790, 8 P.3d 126
(2000)

The Court noted that termination of parental rights is “an exercise of awesome
power,” and severance of the parent-child relationship is “tantamount to imposition of a civil
death penalty.” The Court indicated that it would closely scrutinize whether the district court
properly preserved or terminated the parental rights at issue a due process requires that clear
and convincing evidence be established before terminating parental rights. The Court stated
that it would uphold termination orders based on “substantial evidence” and would not
substitute its own judgment for that of the district court.
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After reviewing the standard on statutory interpretation that “words in a statute
should be given their plain meaning unless it violates the spirit of the law,” the Court
expressly overturned the Champagne strict adherence to a finding a parental fault to
terminate parental rights before the district court considers the best interests of the child. The
Court then held that the new standard was a best interests/parental fault standard. The
evidentiary standard the Court set out was that the best interests of the child and parental
fault must be shown by clear and convincing evidence. In deciding whether or not to
terminate parental rights the Court concluded required a weighing the interests of the
children and the interests of the parents.

In the Matter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)

In conformance with NRS 128.105, and as set out in In the Matter of the
Termination of Parental Rights as to N.J. a “best interests/parental fault standard” was
adopted.  Although the best interests of the child and parental fault are distinct
considerations, determining the best interests of the child necessarily includes considerations
of parental fault, and both standards must be proven by clear and convincing evidence. The
Court then went on to look at best interests, parental fault, failure of parental adjustment and
parental unfitness. As to failure of parental unfitness, NRS 128.106(6) states that a court
may consider as evidence of unfitness of a parent, the “conviction of the parent for
commission of a felony, if the facts of the crime are such a nature as to indicate the unfitness
of the parent that provide adequate care and control to the extent necessary for the child’s
physical, mental or emotional health and development.” The father here was serving
sentences for imprisonment for two acts of domestic violence. The Court concluded that
clear and convincing evidence supported the district court’s finding of parental unfitness.

TORTS, interspousal immunity abrogated

Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013 (1974)

The wife filed suit against her husband and third party who was driving other car.
The Court stated that it may reject common law where it is not applicable to local conditions.
The Court further stated, the doctrine of stare decisis must not be so narrowly pursued that
common law is put in a straight jacket. The Court held that interspousal tort immunity
arising out of motor vehicle accidents was abrogated.

TORTS, no liability for premarital torts of spouse

Slack v. Schwartz, 63 Nev. 47, 161 P.2d 345 (1945)
A spouse is not liable for the pre-martial torts of the other spouse.

UCCJA

Adams v. Adams, 107 Nev. 790, 820 P.2d 752 (1991)

Primary custodian mother’s boyfriend allegedly sexually assaulted the children.
Primary custody was changed to the father. The father moved to California and sought to
“establish” judgment there. The California court suspended the mother’s visitation. The
Nevada and California judges conferred, deciding that Nevada should retain jurisdiction.
The Court held that custody orders have “anomalous status” under Full Faith and Credit
Clause of Constitution. The UCCJA purposes were reiterated (NRS 125A.020); and
“emergency jurisdiction” under the Nevada and California UCCJA was discussed. The
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Court noted that the Parental Kidnaping and Protection Act (PKPA) (28 U.S.C. sec. 1738A
(1988)) “requires each state to afford full faith and credit to another state’s preexisting
custody decree if the preexisting decree was made consistently with the provisions of the
act,” but gives no private cause of action to enforce in federal courts. The PKPA gives
continuing jurisdiction to first state so long as it maintains jurisdiction under its law and is
residence of a parent or the child; further, second state cannot exercise concurrent
jurisdiction over the matter if first state retains and exercises jurisdiction under the PKPA;
finally, second state can only modify a preexisting custody award if first state no longer has
jurisdiction or refuses to exercise it. Here, a California court order did not deserve
recognition under Full Faith and Credit Clause, UCCJA, or PKPA, since the father was
forum shopping, the California order was sought only one month after leaving state, and the
father could have filed in Nevada. California’s assumption of emergency jurisdiction was
proper based on claim of abuse, but only temporarily until judges could confer to see which
jurisdiction was proper.

Swan v. Swan, 106 Nev. 464, 796 P.2d 221 (1990)

Requires six months in Nevada before Nevada acquiring home state jurisdiction even
if case uncontested and other party has proper notice of Nevada proceeding and fails to
appear or contest.

UCCJA, jurisdiction

Lewis v. Second Judicial Dist. Court, 113 Nev. 106, 930 P.2d 770 (1997)

The Supreme Court upheld home state jurisdiction continuing in Nevada per NRS
125A.050 even 8 years after the children left Nevada for a variety of factors including a
series of custody issues being litigated in Nevada after the primary parent left Nevada with
the children. It was also important to the Court that the non-primary parent had remained in
Nevada after the divorce and intended to remain here.

URESA

Smith v. County of San Diego, 109 Nev. 302, 849 P.2d 286 (1993)

The Nevada enforcement court imposed a child support obligation on the father. A
prior California Decree of Divorce contained no child support order. The father contended
that per State ex rel. Welfare Divorce. v Hudson, 97 Nev. 386, 632 P.2d 1148 (1981), the
Nevada enforcement court lacked authority to establish a child support order. The Court
rejected the father’s argument noting the law in Nevada had changed since Hudson. Per
NRS 130.220(1) the enforcing court must impose an obligation of child support on an
obligor “on the basis of a prior decree or other obligation of law.” Id. at 303. It was noted
NRS 125B.020 imposed an obligation of support on every parent from the moment a child
is born. The court also rejected the father’s argument that he was entitled to notice from the
moment San Diego County began supporting his child. The Court found due process did not
demand pre-liability notice.

Vix v. State of Wisconsin, 100 Nev. 495, 686 P.2d 226 (1984)

In decree, the husband was awarded custody. The wife subsequently took the child,
moved to Wisconsin, and refused to return the child. The wife later received $14,000 in
welfare benefits from Wisconsin. Through the district attorney, Wisconsin filed an action
seeking reimbursement for past aid and for an order setting future obligations. The district
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court concluded that Wisconsin was not entitled to reimbursement, but entered an order
setting future child support. The Court held that in a URESA proceeding, a district court
only has jurisdiction to order enforcement of a pre-existing duty of support. Changes to
custody and future support may only be made in a proceeding in which a party has brought
a motion to modify the original decree or any subsequent or support orders.

URESA, jurisdiction

Foster v. Marshman, 96 Nev. 475, 611 P.2d 197 (1980)

The parties were divorced in Nevada. The husband was ordered to pay $30 per
month per child. The wife moved to California. The husband filed in California seeking to
change custody. California refused and increased child support to $60 per month per child.
The husband stopped paying. The wife initiated a URESA action in California. The action
was forwarded to Nevada. The husband and the district attorney stipulated to a judgment
requiring the husband to pay $30 per month. Six years later, the wife obtained a judgment
in California against the husband at $60 per month. The district court held that the URESA
order obtained in Nevada did not supersede any previous order of support and that the wife
did not waive any rights by initiating the action. The Court applied the six year statute of
limitations. The Court held that payments made pursuant to a URESA order in Nevada are
to be credited against amounts accrued for the same period under the support order of another
state.

URESA, jurisdiction

Jefferson v. Goodwin, 113 Nev. 431, 934 P.2d 264 (1997)

The URESA court has jurisdiction to collect child support arrearages for obligees
who are not recipients of public assistance. A claim for child support arrearages brought by
an obligee parent after the subject child has attained the age of majority is the property of the
parent who supported the child.

URESA., jurisdiction of URESA Court and District Attorney limited

Hedlund v. Hedlund, 111 Nev. 325, 890 P.2d 790 (1995)

The parties divorced in California in 1986. The mother was given primary physical
custody of their three children and the father was ordered to pay child support. The father
later moved to Nevada while mother remained in California. The father fell into arrears in
his child support obligation and mother instituted a URESA action in the Second Judicial
District Court to recover arrears. While this was occurring, the father had his child support
order reduced in California and the parties stipulated his arrears were $6,050. the father paid
off the arrears in two years. In exchange for release of mother’s lien against him, husband
agreed to stipulate to a Washoe County District Court that he would continue to pay child
support of $375 per month. Three months later the Washoe County District Attorney’s
Office registered mother’s child support order in Nevada per NRS 130.320 and immediately
thereafter requested the court to increase the child support order. The URESA master
recommended the father’s child support be increased pursuant to the Nevada Child Support
Formula (29%) which would have increased the father’s child support obligation from $375
per month to $900 per month.

The district court judge vacated the master’s recommendation concluding the district
attorney had no authority to represent a custodial parent in child support modification
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proceedings when the non-primary parent is current on child support payments. The Supreme
Court affirmed stating:

[c]ontrary to [mother’s] contention, nothing in [NRS 125B.150] grants a
district attorney the authority to represent custodial parents in actions to
modify the amount of child support after the obligation of support has been
established.

Sandra seeks to require Nevada’s taxpayers to provide
representation for her in her effort to increase child support benefits.
Sandra’s interpretation of NRS 125B.150 would mean an unwarranted
expansion of the powers and obligations of the district attorney. Under her
interpretation, any parent collecting child support would have the district
attorney’s office as a personal counsel whenever she or he wanted to
litigate an issue involving child support. NRS 125B.130(3) expressly states
that the district attorney renders a public service and represents the state,
not the parent or child. It is clear that the public service to be rendered by
the district attorney is to ensure that nonsupported children do not become
an economic burden on the state. In the instant case, Vincent is current on
his child support, and his children are not receiving state aid. Thus, the
district attorney’s representation of Sandra constitutes a burden on state
resources rather than, as the Legislature intended, a method of relieving the
state of such a burden.

If Sandra wants to initiate an action to modify child support
payments, she may bring the action pro se or retain private counsel.

Id. at 328.

URESA, laches

State of Montana v. Lopez, 112 Nev. 1213, 925 P.2d 880 (1996)

The parties had two children. The mother left the father in 1978 and moved to
Montana. She received public assistance for over ten years there. During that time, neither
mother nor the State of Montana attempted to enforce a support obligation against the father.
In 1993, the father was served with an action brought by the State of Montana to recover
public assistance given to mother. The father raised Parkinson v. Parkinson, 106 Nev. 481,
796 P.2d 229 (1990) as a defense and the district court concluded mother had waived her
right to collect child support from the father by concealing the children from him and that
this action by mother also barred recovery by Montana.

The Supreme Court affirmed the district court holding that Montana stood in the
same shoes as mother and since no one disagreed with the proposition that mother had
waived her right to collect child support by her actions, Montana was similarly barred from
collection.

VENUE, procedural defects

Grey v. Grey, 111 Nev. 388, 892 P.2d 595 (1995)

The husband filed for divorce in Clark County. The wife mailed a demand for change
of venue to the clerk of the court. The clerk’s office apparently did not immediately date
stamp the document and it was ultimately filed four days later than the statute permitted. The
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district court found the demand was filed too late and denied the change of venue. The
Supreme Court vacated and remanded stating:

This appeal is occasioned solely by the filing practices of the Clerk
of the Eighth Judicial District Court. Once again, a litigant has fallen
victim to the faulty internal procedures of that office.

The record contains substantial evidence to suggest that the
tackiness in filing was due solely to delay inherent in the procedures of the
clerk’s office and not to any dilatory conduct by [wife] or her attorney. We
admonish the Clerk of the Eighth Judicial District Court that continued
disregard of our directive in Huebner to stamp the date of receipt on every
document received for filing will result in the imposition of sanctions.

Id. at 390.
VISITATION

Wallace v. Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)

The parties were before the district court on a motion filed by the primary parent. In
the middle of the hearing process the non-primary parent advised the court he was relocating
to Atlanta, Georgia. The court revised the visitation schedule in its final order.

The Supreme Court reversed determining it was in error to revise the visitation
schedule without adequate notice of hearing. The court also stated that equity did not
authorize the district court to go beyond the enumerated factors for deviation from the
statutorily presumed amount.
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ALPHABETICAL INDEX OF CASES

11 U.S.C. § 362(b)(2)(A)(ii)
BANKRUPTCY, exceptions to the automatic stay

11 U.S.C. § 362(b)(2)(B)
BANKRUPTCY, exceptions to the automatic stay

Abell v. Second Judicial Dist. Court, 58 Nev. 89, 71 P.2d 111 (1937)
CUSTODY, right to notice and a hearing

Adams v. Adams, 86 Nev. 62, 464 P.2d 458 (1970)
CUSTODY, standard for change

Alba v. Alba, 111 Nev. 426, 892 P.2d 574 (1995)
ALIMONY, rehabilitative
COMMUNITY PROPERTY, valuation

Aldabe v. Aldabe, 84 Nev. 392, 441 P.2d 691 (1968)
NOTICE
RESIDENCE

Allen v. Allen, 112 Nev. 1230, 925 P.2d 503 (1996)
ALIMONY, bankruptcy as a basis for modification
ALIMONY, equitable

Amie v. Amie, 106 Nev. 541, 796 P.2d 233 (1990)
JUDGMENTS. omitted property

Anastassatos v. Anastassatos, 112 Nev. 317, 913 P.2d 652 (1996)
CHILD SUPPORT., abatement for summer visitation
CHILD SUPPORT, effective date of increase in support
CHILD SUPPORT, deviation from formula and findings of fact

Applebaum v. Applebaum, 93 Nev. 382, 566 P.2d 85 (1977)
FIDUCIARY DUTY

Applebaum v. Applebaum, 97 Nev. 11, 621 P.2d 1110 (1981)
JUDGMENTS., due and owing

Arnold v. Arnold, 95 Nev. 951, 604 P.2d 109 (1979)
CUSTODY, tender years doctrine

Atkins v. Atkins, 50 Nev. 573, 460 P.2d 110 (1969)
CUSTODY, guiding principles

Awad v. Wright, 106 Nev. 407, 794 P.2d 713 (1990)
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CONTEMPT

Bailey v. Bailey, 86 Nev. 483, 471 P.2d 220 (1970)
CHILD SUPPORT., estate not liable
CHILD SUPPORT., life insurance

Ballin v. Ballin, 78 Nev. 224, 371 P.2d 32 (1962)
ALIMONY, modification of non-merged Property Settlement Agreement
prohibited
DECREE, merge

First Nat’l Bank v. Wolff, 66 Nev. 51, 202 P.2d 878 (1949)
ALIMONY, lump sum
APPEALS, death abates appeal as to status
JUDGMENTS, omitted property

Barbagallo v. Barbagallo, 105 Nev. 546, 779 P.2d 532 (1989)
CHILD SUPPORT., deviation from the formula and findings of fact

Barbash v. Barbash, 91 Nev. 320, 535 P.2d 781 (1975)
PROPERTY SETTLEMENT AGREEMENT, alimony and integration

Barelli v. Barelli, 113 Nev. 873, 944 P.2d 246 (1997)
JURISDICTION

Barozzi v. Benna, 112 Nev. 635, 918 P.2d 301 (1996)
ATTORNEY’S FEES, award reversed

Barrett v. Franke, 48 Nev. 175, 228 P. 306 (1924)

COMMUNITY PROPERTY, a debtor-creditor relationship between husband and wife does
not create a community interest in property

COMMUNITY PROPERTY, opinion of one party

SEPARATE PROPERTY, timing of acquisition

Bauwens v. Evans, 109 Nev. 537, 853 P.2d 121 (1993)
TERMINATION OF PARENTAL RIGHTS, relief from order

Bemis v. Estate of Bemis, 114 Nev. 1021, 967 P.2d 437 (1998)
STATUTE OF LIMITATIONS

Benavidez v. Benavidez, 92 Nev. 539, 554 P.2d 256 (1976)
MERETRICIOUS RELATIONSHIPS, application of community property law

In re Berg, 186 B.R. 479, (B.A.P. 9" Cir. 1995)
BANKRUPTCY, exceptions to the automatic stay

Biel v. Godwin, 69 Nev. 189, 245 P.2d 997 (1952)
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ARREARAGES., application of payments

Bingham v. Bingham, 91 Nev. 539, 539 P.2d 118 (1975)
CHILD SUPPORT., effect of property settlement agreement

ADOPTION, specific v. agency adoption and sufficiency of form used

Birth Mother v. Adoptive Parents (In re Adoption of a Minor Child), 118 Nev. 962, 60 P.3d 485
(2002)
ADOPTION, specific adoption v. agency adoption and sufficiency of form used

Birth Mother v. Adoptive Parents, 118 Nev. 972, 59 P.3d 1233, cert. denied sub nom. Howald v.
Adoptive Parents, 538 U.S. 965, 123 S. Ct. 1760, 155 L. Ed. 2d 519 (2003)
ADOPTION, visitation by birth mother

Blaich v. Blaich, 114 Nev. 1446, 971 P.2d 822 (1998)
RELOCATION, when there is joint custody

Blanchard v. Blanchard, 108 Nev. 908, 839 P.2d 1320 (1992)
DECREE, setting aside

Bopp v. Lino, 110 Nev. 1246, 885 P.2d 559 (1994)
ADOPTION, grandparental visitation
GRANDPARENTAL VISITATION, adoptions

Boulter v. Boulter, 113 Nev. 74, 930 P.2d 112 (1997)
SOCIAL SECURITY BENEFITS, not divisible by State Court

Matter of Parental Rights as to Bow, 113 Nev. 141, 930 P.2d 1128 (1997)
TERMINATION OF PARENTAL RIGHTS, right to counsel
TERMINATION OF PARENTAL RIGHTS, unfitness: failure of parental adusment

Braddock v. Braddock, 91 Nev. 735, 542 P.2d 1060 (1975)
PRENUPTIAL AGREEMENTS, applicable law
PROPERTY, applicable law

Brown v. Brown, 101 Nev. 144, 696 P.2d 999 (1985)
COMMUNITY PROPERTY., life insurance policies

Breedlove v. Breedlove, 100 Nev. 606, 691 P.2d 426 (1994)
JUDGMENTS, homestead exemption

Buettner v. Buettner, 89 Nev. 39, 505 P.2d 600 (1973)
PRENUPTIAL AGREEMENTS, public policy
PRENUPTIAL AGREEMENTS, standards for enforcement

Buchanan v. Buchanan, 90 Nev. 209, 523 P.2d 1 (1974)
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ALIMONY, factors

Burdick v. Pope, 90 Nev. 28, 518 P.2d 146 (1974)
COMMUNITY PROPERTY, characterization

In re Burgess, 234 B.R. 793 (Bankr. D. Nev. 1999)
BANKRUPTCY, assets of the estate

Bush v. State, Dep’t Human Resources, 112 Nev. 1298, 929 P.2d 940 (1996)
TERMINATION OF PARENTAL RIGHTS, unfitness and failure to adjust

Butler v. Butler, 94 Nev. 313, 579 P.2d 780 (1978)
CUSTODY, tender years doctrine

Campbell v. Campbell, 101 Nev. 380, 705 P.2d 154 (1985)
COMMUNITY PROPERTY., using separate funds to acquire property held as joint tenants
JOINT TENANCY, gift

Canul v. Canul, 93 Nev. 459, 567 P.2d 476 (1977)
JUDGMENTS. omitted property

Carlson v. Carlson, 108 Nev. 358, 832 P.2d 380 (1992)
DECREE, setting aside
PENSIONS, fraud

Carlson v. McCall, 70 Nev. 437, 271 P.2d 1002 (1954)
COMMUNITY PROPERTY, defined

Carr-Bricken v. First Interstate Bank, 105 Nev. 570, 779 P.2d 967 (1989)
TEMPORARY SPOUSAL SUPPORT
MERETRICIOUS RELATIONSHIPS, application of community property law

Carrell v. Carrell, 108 Nev. 670, 836 P.2d 1243 (1992)
PENSIONS

In the Matter of Parental Rights as to Carron, 114 Nev. 370, 956 P.2d 785 (1998)
TERMINATION, pre-birth conduct

Carson City Dist. Attorney v. Ryder, 116 Nev. 502, 998 P.2d 1186 (2000).
CHILD SUPPORT., driver’s license suspension

Castle v. Simmons, 86 P.3d 1042, 120 Nev. Adv. Rep. 15 (Apr. 1, 2004),
CUSTODY, new evidence required to justify change

Chachas v. Miller, 83 P.3d 827, 120 Nev. Adv. Op. 9 (February 11, 2004)
RESIDENCE

Chambers ex rel. Cochran v. Sanderson, 107 Nev. 846, 822 P.2d 657 (1991)
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CHILD SUPPORT, exceeding the statutory presumed maximum
PATERNITY, presumption of paternity rebuttable

Chesler v. Chesler, 87 Nev. 335, 486 P.2d 1198 (1971)
CHILD SUPPORT., reducing arrears to judgment
CHILD SUPPORT., visitation

Choate v. Ransom, 74 Nev. 100, 323 P.2d 700 (1958)
PROPERTY, applicable law

Christensen v. Christensen, 91 Nev. 5, 530, P.2d 754 (1975)
COMMUNITY PROPERTY, life insurance policies

Cicerchia v. Cicerchia, 77 Nev. 158, 360 P.2d 839 (1961)
DUE PROCESS

City of Las Vegas v. Las Vegas Mun. Court, 110 Nev. 1021, 879 P.2d 739 (1994)
DOMESTIC VIOLENCE, jurisdiction

Cole v. Dawson, 89 Nev. 14, 504 P.2d 1314 (1973)
CUSTODY, right to notice and a hearing

Cook v. Cook, 111 Nev. 822, 898 P.2d 702 (1995)
RELOCATION

Cook v. Cook, 112 Nev.179, 912 P.2d 264 (1996)
ATTORNEYS, fiduciary duty to spouse in case of divorce
DECREE, setting aside
NRCP 60(B)
PROPERTY SETTLEMENT AGREEMENT, attorney litigants

Cooley v. Cooley, 86 Nev. 220, 467 P.2d 103 (1970)
CUSTODY, cohabitation without marriage

Cooley v. Division of Child & Family Servs., 113 Nev. 1191, 946 P.2d 155 (1997)
TERMINATION OF PARENTAL RIGHTS, jurisdictional and dispositional grounds

Cord v. Cord, 98 Nev. 210, 644 P.2d 1026 (1982)
SEPARATE PROPERTY, gifting

Cord v. Neuhoff, 94 Nev. 21, 573 P.2d 1170 (1978)
COMMUNITY PROPERTY, apportionment of business acquired prior to marriage
COMMUNITY PROPERTY, earnings
POSTNUPTIAL AGREEMENT
POSTNUPTIAL AGREEMENT, defenses

Cosner v. Cosner, 78 Nev. 242, 371 P.2d 278 (1962)
CUSTODY, hearing masters
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Culberston v. Culbertson, 91 Nev. 230, 533 P.2d 768 (1975)
APPEAL. acquiescence to terms, notice of entry of order
CUSTODY, standard for change

Cunningham v. Cunningham, 60 Nev. 191, 109 P.2d 94 (1940)
ALIMONY, adequacy

Dagher v. Dagher, 103 Nev. 26, 731 P.2d 1329 (1987)
CUSTODY, changing custody as punishment
CUSTODY, right to notice and a hearing

Daniel v. Baker, 106 Nev. 412, 794 P.2d 345 (1990)
ALIMONY, lump sum
APPEAL, death does not abate as to alimony on appeal

In the Matter of Parental Rights as to Daniels, 114 Nev. 81, 953 P.2d 1 (1998)
TERMINATION OF PARENTAL RIGHTS, right to counsel at temporary removal from

custody stage

Davis v. Davis, 114 Nev. 1461, 970 P.2d 1084 (1998)
RELOCATION
RELOCATON, denied

Day v. Day, 82 Nev. 317,417 P.2d 914 (1966)
ALIMONY, modification
ARREARAGES, statutory interest
CHILD SUPPORT., retroactive modification
DECREE, merger

In the Matter of Parental Rights as to Deck, 113 Nev. 124, 930 P.2d 760 (1997)
TERMINATION OF PARENTAL RIGHTS, failure of parental adjustment

Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996)
ATTORNEY’S FEES, prevailing party
CONVEYANCES
PRENUPTIAL AGREEMENTS
PROPERTY, personal
TEMPORARY SPOUSAL SUPPORT

Divorce. of Child & Family Servs. V. Eighth Judicial Dist. Court of Nev., 92 P.3d 1239, 120
Nev. Adv. Op. 50 (July 12, 2004)
CONTEMPT

In re D.R.G. 119 Nev. 32, 62 P.3d 1127 (2003)
GUARDIANSHIP, parental preference

Duff v. Foster, 110 Nev. 1306, 885 P.2d 589 (1994)
ATTORNEYS FEES, award reversed
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Duff v. Lewis, 114 Nev. 564, 958 P.2d 82 (1998)
IMMUNITY

Scott E. v. State, 113 Nev. 234, 931 P.2d 1370 (1997)
JUVENILES., adjudication of delinquency, continuance

Edwards v. Edwards, 82 Nev. 392, 393, 419 P.2d 637, 638 (1966)
CHILD SUPPORT, appellate review of child support revisions

Ellett v. Ellett, 94 Nev. 34, 573 P.2d 1179 (1978)
ALIMONY, adequacy
COMMUNITY PROPERTY, awarding community property to a nonparty
DIVORCE, bifurcation

Elliott v. Denton & Denton, 109 Nev. 979, 860 P.2d 725 (1993)
ATTORNEYS, suits against

Emerich v. Emerich, Case No. 26630 (February 24, 1995)
DOMESTIC VIOLENCE, Temporary Protective Orders, Appeals

Engebretson v. Engebretson, 75 Nev. 237, 338 P.2d 75 (1959)
TEMPORARY SPOUSAL SUPPORT

Epp v. State, 107 Nev. 510, 814 P.2d 1011 (1991)
CHILD SUPPORT., felony non-support

Estin v. Estin, 334 U.S. 451 (1948)
ALIMONY, right to

Farnham v. Farnham, 80 Nev. 180, 391 P.2d 26 (1964)
ALIMONY, right to

Fenkell v. Fenkell, 86 Nev. 397, 469 P.2d 701 (1970)
ALIMONY, lump sum

Fick v. Fick, 109 Nev. 458, 851 P.2d 445 (1993)

ALIMONY, rehabilitative

JOINT TENANCY, clear and convincing proof to overcome the presumption of community
property

JOINT TENANCY, valuation

PRENUPTIAL AGREEMENTS

PRENUPTIAL AGREEMENTS, disclosure

PRENUPTIAL AGREEMENTS, review

Figliuzzi v. Eight Judicial Dist. Court, 111 Nev. 338, 890 P.2d 798 (1995)
ATTORNEYS FEES, liens

Finley v. Finley, 65 Nev. 113, 189 P.2d 334 (1948)

Rev. 7/6/2005 '2 5 3 -



DECREE, merge
INTERPRETATION OF COURT RULES

Fisher v. Fisher, 99 Nev. 762, 670 P.2d 572 (1983)
CUSTODY, parental preference

Fletcher v. Fletcher, 89 Nev. 540, 516 P.2d 103 (1973)
ATTORNEY'’S FEES, standard pre-divorce

Fleming v. Fleming, 36 Nev. 135, 134 P. 445 (1913)
RESIDENCE

Freeman v. Freeman, 79 Nev. 33, 378 P.2d 264 (1963)
ALIMONY, right to

Folks v. Folks, 77 Nev. 45,359 P.2d 92 (1961)
ALIMONY, modification
ALIMONY, reducing arrears to judgment
CHILD SUPPORT., reducing arrears to judgment

Fondi v. Fondi, 106 Nev. 856, 802 P.2d 1264 (1990)
PENSIONS

Ford v. Ford, 105 Nev. 672, 782 P.2d 1304 (1989)
ALIMONY, termination, abuse of discretion
COMMUNITY PROPERTY, business valuation
COMMUNITY PROPERTY, goodwill defined

Forrest v. Forrest, 99 Nev. 602, 668 P.2d 275 (1983)

ALIMONY, pleaded

COMMUNITY PROPERTY, date community ends

COMMUNITY PROPERTY, defined

JOINT TENANCY., clear and convincing proof to overcome the presumption of community
property

JUDGMENTS, omitted property

PENSIONS

Foster v. Marshman, 96 Nev. 475, 611 P.2d 197 (1980)
URESA, jurisdiction

In re Foster’s Estate, 47 Nev. 297, 220 P. 734 (1923)
CUSTODY, personal right

Foster v. Washoe County, 114 Nev. 936, 964 P.2d 788 (1998)
IMMUNITY

Foy v. Estate of Smith, 58 Nev. 371, 81 P.2d 1065 (1938)
ALIMONY. terminated by death of party
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APPEALS., death abates appeal as to status

Frye v. Frye, 103 Nev. 301, 738 P.2d 505 (1987)
ADOPTION, equitable

Fuller v. Fuller, 63 Nev. 26, 159 P.2d 579 (1945)
COMMUNITY PROPERTY., transmutation rebuttable

Gandee v. Gandee, 111 Nev. 754, 895 P.2d 1285 (1995)
RELOCATION, permission granted when non-primary parent had child two days
every week

Gardner v. Gardner, 110 Nev. 1053, 881 P.2d 645 (1994)
ALIMONY, fair and just

Garrett v. Garrett, 111 Nev. 972, 899 P.2d 1112 (1995)
CHILD SUPPORT, deviation from formula and findings of fact

In re Gendreau, 191 B.R. 798 (B.A.P. 9" Cir. Nev. 1995) aff’d 122 F.3d 815 (9" Cir. 1997), cert.
denied, 523 U.S. 1005, 118 S. Ct. 1187, 140 L. Ed. 2d 318 (1998)
BANKRUPTCY, assets of the estate

Gepford v. Gepford, 116 Nev. 1033, 13 P.3d 47 (2000)
CUSTODY, standard for change
RELOCATION, oral permission

Gemma v. Gemma, 105 Nev. 458, 778 P.2d 429 (1989)
PENSIONS

Gilbert v. Warren, 95 Nev. 296, 594 P.2d 696 (1979)
PROPERTY SETTLEMENT AGREEMENTS, merger

Gilman v. Gilman, 114 Nev. 416, 956 P.2d 761 (1998)
ALIMONY, cohabitation
ALIMONY, termination of upon cohabitation
MERETRICIOUS RELATIONSHIPS, alimony
MERETRICIOUS RELATIONSHIPS, application of community property law

Giorgi v. Giorgi, 77 Nev. 1, 358 P.2d 115 (1961)
COMMUNITY PROPERTY, using husband’s separate funds or community funds to
1mprove separate property

Gladys Baker Olsen Trust ex rel. Olsen v. Eighth Judicial Dist. Court, 110 Nev. 548, 874 P.2d
778 (1994)
PARTIES, intervention

Gladys Baker Olsen Trust ex rel. Olsen v. Olsen, 109 Nev. 838, 858 P.2d 385 (1993)
PARTIES, intervention
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Gojack v. Second Judicial Dist. Court, 95 Nev. 443, 596 P.2d 237 (1979)
DIVORCE, bifurcation

In re Gonzales, 113 Nev. 324, 933 P.2d 198 (1997)
TERMINATION OF PARENTAL RIGHTS, abandonment and failure of
parental adjustment

Gorden v. Gorden, 93 Nev. 494, 569 P.2d 397 (1977)
COMMUNITY PROPERTY, using separate funds to acquire property held as joint
tenants

Graham v. Graham, 104 Nev. 473, 760 P.2d 772 (1988)
COMMUNITY PROPERTY, burden of showing separate property
JUDGMENTS, omitted property
SEPARATE PROPERTY

Gramanz v. Gramanz, 113 Nev. 1, 930 P.2d 753 (1997)
JUDGMENTS, omitted property

Greeson v. Barnes, 111 Nev. 1198, 900 P.2d 943 (1995)
TERMINATION OF PARENTAL RIGHTS, standard

Grey v. Grey, 111 Nev. 388, 892 P.2d 595 (1995)
VENUE, procedural defects

Guardia v. Guardia, 48 Nev. 230, 229 P. 386 (1924)
DEFAULT

Guerin v. Guerin, 114 Nev. 127,953 P.2d 716 (1988)
JOINDER

NRCP 60(b)

Halbrook v. Halbrook, 114 Nev. 1455, 971 P.2d 1262 (1998)
ATTORNEY’S FEES, standard post-divorce
RELOCATION

Harris v. Harris, 84 Nev. 294, 439 P.2d 673 (1968)
CUSTODY, standard for change

Harris v. Harris, 95 Nev. 214, 591 P.2d 1147 (1979)
PATERNITY, res judicata

Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984)
COMMUNITY PROPERTY, unmarried partners
MERETRICIOUS RELATIONSHIPS, application of community property law

Hayes v. Gallacher, 115 Nev. 1, 972 P.2d 1138 (1999)
CUSTODY, changing custody as punishment
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CUSTODY, domestic violence
CUSTODY, standard for change
RELOCATION

Hedlund v. Hedlund, 111 Nev. 325, 890 P.2d 790 (1995)
URESA., jurisdiction of URESA Court and District Attorney limited

Heim v. Heim, 104 Nev. 605, 763 P.2d 678 (1988)
ALIMONY, permanent

Hermanson v. Hermanson, 110 Nev. 1400, 887 P.2d 1241 (1994)
ADOPTION, equitable
ESTOPPEL, equitable
PATERNITY, presumption of paternity rebuttable

Hern v. Erhardt, 113 Nev. 1330, 948 P.2d 1195 (1997)
CHILD SUPPORT, disability

Herz v. Gabler-Herz, 107 Nev. 117, 808 P.2d 1 (1991)
CHILD SUPPORT, exceeding the statutory presumed maximum

Hesse v. Andurst, 86 Nev. 326, 468 P.2d 343 (1970)
CUSTODY, parental preference
GUARDIANSHIPS, parental preference

Hildahl v. Hildahl, 95 Nev. 657, 601 P.2d 58 (1979)
CHILD SUPPORT, defenses
CHILD SUPPORT, equitable setoff
CHILD SUPPORT., retroactive modification

Hoover v. Hoover, 106 Nev. 388, 793 P.2d 1329 (1990)
CHILD SUPPORT, deviation from formula and findings of fact
CHILD SUPPORT., multiple children from different relationships

Hopper v. Hopper, 80 Nev. 302, 392 P.2d 629 (1964)
COMMUNITY PROPERTY, using husband’s separate funds or community funds to
1mprove separate property

Hopper v. Hopper, 113 Nev. 1138, 946 P.2d 171 (1997)
CUSTODY, events previous to most recent custodial order and oral agreements
CUSTODY, new evidence required to justify change

Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 (1978)
APPEALS. remand pending appeal

Hybarger v. Hybarger, 103 Nev. 255, 737 P.2d 889 (1987)
ATTORNEY’S FEES, standard pre-divorce
COMMUNITY PROPERTY, apportionment of business acquired prior to marriage

Rev. 7/6/2005 '257'



TEMPORARY SPOUSAL SUPPORT

Jacobs v. Jacobs, 83 Nev. 73,422 P.2d 1005 (1967)
ALIMONY, lump sum

Jackson v. Jackson, 111 Nev. 1551, 907 P.2d 990 (1995)
CHILD SUPPORT, cohabitant income
CHILD SUPPORT, exceeding the statutory presumed maximum
CHILD SUPPORT, deviation from formula and findings of fact
NRCP 60(b)

Jefferson v. Goodwin, 113 Nev. 431, 934 P.2d 264 (1997)
URESA, jurisdiction

Jensen v. Jensen, 104 Nev. 95, 753 P.2d 342 (1988)
PRENUPTIAL AGREEMENTS, modification
EXEMPTIONS, dependency

In the Matter of Parental Rights as to J.L.N., 118 Nev. 621, 55 P.3d 955 (2002)
TERMINATION OF PARENTAL RIGHTS, completing a case plan
TERMINATION OF PARENTAL RIGHTS, incarceration

Johnson v. Johnson, 89 Nev. 244, 510 P.2d 265 (1973)
COMMUNITY PROPERTY, apportionment of business started prior to marriage

Johnson v. Steel Inc., 94 Nev. 483, 581 P.2d 860 (1978)
ALIMONY, abuse of discretion
COMMUNITY PROPERTY, distribution

Jones v. Edwards, 49 Nev. 299, 245 P. 292 (1926)
COMMUNITY PROPERTY, defined
COMMUNITY PROPERTY, loan

Jones v. Jones, 86 Nev. 879, 478 P.2d 148 (1970)
ALIMONY, modification of non-merged Property Settlement Agreement prohibited
ARREARAGES, statutory interest
ATTORNEYS FEES and COSTS, prevailing party

Jones v. Jones, 110 Nev. 1253, 885 P.2d 563 (1994)
RELOCATION

Kantor v. Kantor, 116 Nev. 886, 8 P.3d 825 (2000)
ATTORNEY’S FEES, reviewing billing statements
JURISDICTION
PRENUPTIAL AGREEMENTS, review

In the Matter of Parental Rights as to K.D.L., 118 Nev. 737, 58 P.3d 181 (2002)
TERMINATION OF PARENTAL RIGHTS, best interests
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TERMINATION OF PARENTAL RIGHTS, failure to adjust
TERMINATION OF PARENTAL RIGHTS, fault
TERMINATION OF PARENTAL RIGHTS, incarceration
TERMINATION OF PARENTAL RIGHTS, public policy
TERMINATION OF PARENTAL RIGHTS, standard
TERMINATION OF PARENTAL RIGHTS, unfitness

Kelly v. Kelly, 86 Nev. 301, 468 P.2d 359 (1970)
COMMUNITY PROPERTY, burden of showing separate property

Kennedy v. Kennedy, 98 Nev. 318, 646 P.2d 1226 (1982)
JUDGMENTS, statutory interest

Kerley v. Kerley, 111 Nev. 462, 893 P.2d 358 (1995)
ALIMONY, rehabilitative
COMMUNITY PROPERTY, transmutation; valuation

Kerley v. Kerley, 112 Nev. 36, 910 P.2d 279 (1996)
COMMUNITY PROPERTY, transmutation; valuation

Kern v Kern, 96 Nev. 20, 604 P.2d 354 (1980)
CUSTODY, age of discretion

Khaldy v. Khaldy, 111 Nev. 374, 892 P.2d 584 (1995)
CHILD SUPPORT., deviation from formula and findings of fact
CHILD SUPPORT., retroactive child support prohibited
CUSTODY, defacto change

Kirkpatrick v. Eighth Judicial Dist. Court, 119 Nev. 66, 64 P.3d 1056 (2003), rev’d 118 Nev.
233,43 P.3d 998 (2002)
NOTICE

Kisner v. Kisner, 93 Nev. 220, 562 P.2d 493 (1977)
ALIMONY, lump sum

Koester v. Administrator of Estate of Koester, 101 Nev. 68, 693 P.2d 569 (1985)
DECREE, entry nunc pro tunc

Korbel v. Korbel, 101 Nev. 140, 696 P.2d 993 (1985)
ATTORNEY'’S FEES, standard post-divorce

Kraemer v. Kraemer, 79 Nev. 287, 382 P.2d 394 (1963)
ALIMONY, right to

Kramer v. Kramer, 96 Nev. 759, 616 P.2d 395 (1980)
DECREE, setting aside

Krick v. Krick, 76 Nev. 52, 348 P.2d 752 (1960)
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ALIMONY., just and equitable

Lake v. Bender, 18 Nev. 361, 7 P. 74 (1885)
COMMUNITY PROPERTY, defined

Lam v. Lam, 86 Nev. 908, 478 P.2d 146, 478 P.2d 146 (1970)
JUDGMENTS. omitted property

Lamb v. Lamb, 83 Nev. 425, 433 P.2d 265 (1967)
CHILD SUPPORT, modification while in contempt
CONTEMPT

Lantis v. Lantis, 86 Nev. 885, 478 P.2d 163 (1970)
CUSTODY, standard for change

Las Vegas, City of v. Las Vegas Mun. Court, 110 Nev. 1021, 879 P.2d 739 (1994)
DOMESTIC VIOLENCE, jurisdiction

Laws v. Ross, 44 Nev. 405, 194 P. 465 (1921)
COMMUNITY PROPERTY, presumptions

Leeming v. Leeming, 87 Nev. 530, 490 P.2d 342 (1971)
ATTORNEY’S FEES, standard post-divorce

Lemkuil v. Lemkuil, 92 Nev. 423, 551 P.2d 427 (1976)
PROPERTY SETTLEMENT AGREEMENT., arrears for child support and alimony

Lemp v. Lemp, 62 Nev. 91, 141 P.2d 212 (1945)
APPEALS, death abates appeal as to status

Lesley v. Lesley, 113 Nev. 727, 941 P.2d 451 (1997)
DECREE, setting aside

Levy v. Levy, 96 Nev. 902, 620 P.2d 860 (1980)
ATTORNEY'’S FEES, standard pre-divorce
PROPERTY SETTLEMENT AGREEMENT., condonation

Lewis v. Lewis, 71 Nev. 301, 289 P.2d 414 (1955)
ALIMONY, setting aside separate property
APPEALS. remand pending appeal

Lewis v. Second Judicial Dist. Court, 113 Nev. 106, 930 P.2d 770 (1997)
UCCJA, jurisdiction

Lewis v. Hicks, 108 Nev. 1107, 843 P.2d 828 (1992)
CHILD SUPPORT, deviation from formula and findings of fact
CHILD SUPPORT, stepparent income
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Libro v. Walls, 103 Nev. 540, 746 P.2d 632 (1987)
CHILD SUPPORT., reducing arrears to judgment
PATERNITY, res judicata

Lindsay v. Lindsay, 52 Nev. 26, 280 P.2d 95 (1929)
DECREE, construing

Litz v. Bennum, 111 Nev. 35, 888 P.2d 438 (1995)
CUSTODY, parental preference
GUARDIANSHIPS, parental preference

Locklin v. Duka, 112 Nev. 1489, 929 P.2d 930 (1996)
GUARDIANSHIPS, parental preference

Lofgren v. Lofgren, 112 Nev.1282, 926 P.2d 296 (1996)
COMMUNITY PROPERTY, unequal division

Lombardi v. Lombardi, 44 Nev. 314, 195 P. 93 (1921)
COMMUNITY PROPERTY, using husband’s separate funds or community funds to
1mprove separate property

Los Angeles & Salt Lake R.R. Co., et. al. v. Umbaugh, 61 Nev. 214,123 P.2d 224 (1942)
COMMUNITY PROPERTY, acquired

Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998)
ATTORNEY’S FEES, standard post-divorce
ATTORNEY’S FEES, reviewing billing statements
PATERNITY, res judicata

Lucini v. Lucini, 97 Nev. 213, 626 P.2d 269 (1981)
COMMUNITY PROPERTY, apportionment of business acquired prior to marriage
COMMUNITY PROPERTY, commingling

Mack v. Ashlock, 112 Nev. 1062, 921 P.2d 1258 (1996)
STANDARD OF PROOF

Magiera v. Luera, 106 Nev. 775, 802 P.2d 6 (1990)
NAME CHANGE

Malmquist v. Malmquist, 106 Nev. 231, 792 P.2d 372 (1990)
COMMUNITY PROPERTY, apportionment of business started prior to marriage
COMMUNITY PROPERTY, commingling
COMMUNITY PROPERTY, using husband’s separate funds or community funds to
1mprove separate property

Marine Midland Bank v. Monroe, 104 Nev. 307, 756 P.2d 1193 (1988)
DEBTS
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Martin v. Martin, 108 Nev. 384, 832 P.2d 390 (1992)
ALIMONY, bankruptcy as a basis for modification
ALIMONY, equitable

Martin v. Martin, 90 P.3d 981, 120 Nev. Adv. Op. 38 (June 10, 2004)
CUSTODY, standard for change

Mason v. Cuisenaire, 122 Nev. Adv. Op. No. 6 (February 9, 2006)
CHILD SUPPORT., retroactive modification

Mason v. Mason, 115 Nev. 68, 975 P.2d 340 (1999)
RELOCATION, denied

Mathews v. Second Judicial Dist. Court, 91 Nev. 96, 531 P.2d 852 (1975)
CUSTODY, right to notice and a hearing

McDermott v. McDermott, 113 Nev. 1134, 946 P.2d 177 (1997)
CUSTODY, domestic violence

McGlone v. McGlone, 86 Nev. 14, 464 P.2d 27 (1970)
CUSTODY, parental preference
GUARDIANSHIPS, parental preference

McGuinness v. McGuinness, 114 Nev. 1431, 970 P.2d 1074 (1998)
RELOCATION, when there is joint custody

McKellar v. McKellar, 110 Nev. 200, 871 P.2d 296 (1994)
CHILD SUPPORT, statute of limitations for arrears

McKissick v. McKissick, 93 Nev. 139, 560 P.2d 1366 (1977)
JOINT TENANCY, creation
LIFE INSURANCE

McMonigle v. McMonigle, 110 Nev. 1407, 887 P.2d 742 (1994)
CUSTODY, new evidence required to justify change

Meakin v. Meakin, 88 Nev. 25,492 P.2d 1304 (1972)
CHILD SUPPORT., affidavit of financial condition

Metz v. Metz, 101 P.3d 779,120 Nev. Adv. Rep. 86 (December 9, 2004)
CHILD SUPPORT, disability

Milender vs. Marcum, 110 Nev. 972, 879 P.2d 748 (1994)
DIVORCE, bifurcation

NRCP60(b)

Milisich v. Hillhouse, 48 Nev. 166, 228 P. 307 (1924)
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COMMUNITY PROPERTY, defined
COMMUNITY PROPERTY, presumptions

Miller v. Wilfong, 119 P. 3d 727, 121 Nev. Adv. Rep. 61 (September 22, 2005)
APPEALS, sanctions
ATTORNEY'’S FEES, pro bono
ATTORNEY’S FEES, paternity

Minnear v. Minnear, 107 Nev. 495, 814 P.2d 85 (1991)
CHILD SUPPORT, willful underemployment

Mizner v. Mizner, 84 Nev. 268, 439 P.2d 679 (1968)
JURISDICTION

State of Montana v. Lopez, 112 Nev. 1213, 925 P.2d 880 (1996)
URESA, laches

In re Montgomery, 112 Nev. 719, 917 P.2d 949 (1996)
TERMINATION OF PARENTAL RIGHTS, abandonment
TERMINATION OF PARENTAL RIGHTS, factor of parental adjustment
TERMINATION OF PARENTAL RIGHTS, jurisdictional and dispositional grounds
TERMINATION OF PARENTAL RIGHTS, unfitness

Moore v. Moore, 75 Nev. 189, 336 P.2d 1073 (1959)
RESIDENCE

Morelli v. Morelli, 102 Nev. 326, 720 P.2d 704 (1986)
CHILD SUPPORT, standing and third party beneficiary

Morris v. Morris, 83 Nev. 412, 432 P.2d 1022 (1967)
ALIMONY, pleaded

Morrow v. Morrow, 62 Nev. 492, 156 P.2d 827 (1945)
APPEALS, death abates appeal as to status

Moser v. Moser, 108 Nev. 572, 836 P.2d 63 (1992)
CUSTODY, right to notice and a hearing
CUSTODY, standard for change

Mosley v. Figliuzzi, 113 Nev. 51,930 P.2d 1110 (1997)
CUSTODY, joint physical

Mullikin v. Jones, 71 Nev. 14, 278 P.2d 876 (1955)
JOINT TENANCY, clear and convincing proof to overcome the presumption of community

property

Murphy v. Murphy, 64 Nev. 440, 183 P.2d 632 (1947)
ALIMONY, interpreting modification of award
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DECREE, construing

Murphy v. Murphy, 84 Nev. 710, 447 P.2d 664 (1968)
CUSTODY, age of discretion
CUSTODY, standard for change

Neumann v. McMillan, 97 Nev. 340, 629 P.2d 1214 (1981)
JOINT TENANCY, clear and convincing proof to overcome the presumption of community

property

In the Matter of the Termination of Parental Rights as to N.J., 116 Nev. 790, 8 P.3d 126 (2000)
TERMINATION OF PARENTAL RIGHTS, standard

Nevada Indus. Dev. v. Benedetti, 103 Nev. 360, 741 P.2d 802, (1987)
DECREE, setting aside

Norris v. Norris, 93 Nev. 65, 560 P.2d 149 (1977)
CHILD SUPPORT., retroactive modification

Norwest Fin. v. Lawver, 109 Nev. 242, 849 P.2d 324 (1993)
BANKRUPTCY, limitation on creditors

Occhiuto v. Occhiuto, 97 Nev. 143, 625 P.2d 568 (1981)
PROPERTY SETTLEMENT AGREEMENTS, oral

O’Hara v. State ex rel. Pub. Employee Retirement Bd., 104 Nev. 642, 764 P.2d 489 (1988)
PENSIONS

Ohran v. Sierra Health & Life Ins. Co., Inc., 111 Nev. 688, 895 P.2d 1321 (1995)
INSURANCE, designation of beneficiary

Gladys Baker Olsen Trust ex rel. Olsen v. Eighth Judicial Dist. Court, 110 Nev. 548, 874 P.2d
778 (1994)
PARTIES, intervention

Gladys Baker Olsen Trust ex rel. Olsen v. Olsen, 109 Nev. 838, 858 P.2d 385 (1993)
PARTIES, intervention

Oren v. Dept. of Human Resources, 113 Nev. 594, 939 P.2d 1039 (1997)
DISQUALIFICATION, same or similar action

Ormachea v. Ormachea, 67 Nev. 273, 217 P.2d 355 (1950)
ALIMONY, setting aside separate property
COMMUNITY PROPERTY, commingling
COMMUNITY PROPERTY, earnings
COMMUNITY PROPERTY, profits from separate property
COMMUNITY PROPERTY, segregation
CUSTODY, age of discretion
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Parkinson v. Parkinson, 106 Nev. 481, 796 P.2d 229 (1990)
CHILD SUPPORT, changed circumstances
CHILD SUPPORT, defenses

Patel v. Patel, 96 Nev. 51, 604 P.2d 816 (1980)
RESIDENCE

Peardon v. Peardon, 65 Nev. 717, 201 P.2d 309 (1948)
FIDUCIARY DUTY
SEPARATE PROPERTY, gifting

Pearson v. Pearson, 110 Nev. 293, 871 P.2d 343 (1994)
CUSTODY, right to notice and a hearing

Peavey v. Peavey, 85 Nev. 571, 460 P.2d 110 (1969)
CUSTODY, standard for change

Pelletier v. Pelletier, 103 Nev. 408, 742 P.2d 1027 (1987)
PARTIES

Perri v. Gubler, 105 Nev. 687, 782 P.2d 1312 (1989)
CHILD SUPPORT., affidavit of financial condition

Peters v. Peters, 92 Nev. 687, 557 P.2d 713 (1976)
COMMUNITY PROPERTY, burden of showing separate property
COMMUNITY PROPERTY, life insurance
COMMUNITY PROPERTY, opinion of one party
JOINT TENANCY, burden of proof
LIFE INSURANCE

Peterson v. Peterson, 89 Nev. 543, 516 P.2d 108 (1973)
PROPERTY, sale

Petersen v. Petersen, 105 Nev. 133, 771 P.2d 159 (1989)
DECREE, decree setting aside
PROPERTY SETTLEMENT AGREEMENT, attorney litigants

Phillips v. Morrow, 104 Nev. 384, 760 P.2d 115 (1988)
CHILD SUPPORT, defenses

Plunkett v. Plunkett, 71 Nev. 159, 283 P.2d 225 (1955)
JURISDICTION, residency

Porter v. Jones, 110 Nev. 1253, 885 P.2d 563 (1994)
RELOCATION

Portnoy v. Portnoy, 81 Nev. 235, 401 P.2d 249 (1965)
ALIMONY, right to
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Powers v. Powers, 105 Nev. 514, 779 P.2d 91 (1989)
PENSIONS

Potter v. Potter, 19 P.3d 1246, 121 Nev. Adv. Rep. 60 (September 22, 2005)
RELOCATION, when there is joint physical custody

Presson v. Presson, 38 Nev. 203, 147 P. 1081 (1915)
RESIDENCE

Primm v. Lopes, 109 Nev. 502, 853 P.2d 103 (1993)
CUSTODY, standard for change
RELOCATION, denied

Prins v. Prins, 88 Nev. 261, 496 P.2d 165 (1972)
CHILD SUPPORT, visitation

Pryor v. Pryor, 103 Nev. 148, 734 P.2d 718 (1987)
COMMUNITY PROPERTY, burden of showing separate property
COMMUNITY PROPERTY, life estat

Putterman v. Putterman, 113 Nev. 606, 939 P.2d 1047 (1997)
COMMUNITY PROPERTY, unequal division

In the Matter of Parental Rights as to Q.L.R., 118 Nev. 602, 54 P.3d 56 (2002)
TERMINATION OF PARENTAL RIGHTS, best interests
TERMINATION OF PARENTAL RIGHTS, incarceration

Ramacciotti v. Ramacciotti, 106 Nev. 529, 795 P.2d 988 (1990)
CHILD SUPPORT., jurisdiction
CHILD SUPPORT., retroactive modification

Redd v. Brooke, 96 Nev. 9, 604 P.2d 360 (1980)
LIFE INSURANCE

Reed v. Reed, 88 Nev. 329, 497 P.2d 896 (1972)
CHILD SUPPORT., reducing arrears to judgment
JUDGMENTS. terms of payment

Reel v. Harrison, 118 Nev. 881, 60 P.3d 480 (2002).
RELOCATION, constitutionality

Renshaw v. Renshaw, 96 Nev. 541, 611 P.2d 1070 (1980)
PROPERTY SETTLEMENT AGREEMENT, child support

Robison v. Robison, 100 Nev. 668, 691 P.2d 451 (1984)
COMMUNITY PROPERTY, business valuation
SEPARATE PROPERTY, timing of acquisition
SEPARATE PROPERTY, community property payments repaid
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SEPARATE PROPERTY, gifting

Rodgers v. Rodgers, 110 Nev. 1370, 887 P.2d 269 (1994)
CHILD SUPPORT., stepparent income

Rodriguez v. Rodriguez, 116 Nev. 993, 13 P.3d 415 (2000)
ALIMONY, fault

Roggen v. Roggen, 96 Nev. 687, 615 P.2d 250 (1980)
COMMUNITY PROPERTY, burden of showing separate property

Rooney v. Rooney, 109 Nev. 540, 853 P.2d 123 (1993)
CUSTODY, hearing not required to deny custody request

Rosenbaum v. Rosenbaum, 86 Nev. 550, 471 P.2d 254 (1970)
ALIMONY, willful underemployment
CHILD SUPPORT., willful underemployment
RES JUDICATA

Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013 (1974)
TORTS, interspousal immunity abrogated

Rush v. Rush, 82 Nev. 59, 410 P.2d 757 (1966)
PROPERTY SETTLEMENT AGREEMENTS, merger

Rush v. Rush, 85 Nev. 623, 460 P.2d 844 (1969)
FIDUCIARY DUTY

Russo v. Gardner, 114 Nev. 283, 956 P.2d 98 (1998)
ADOPTION, equitable
CUSTODY, domestic violence
NAME CHANGE

Rutar v. Rutar, 108 Nev. 203, 827 P.2d 829 (1992)
ALIMONY, inadequate award

Sack v. Tomlin, 110 Nev. 204, 871 P.2d 298 (1994)
COMMUNITY PROPERTY
QUANTUM MERIUT

Sanders v. State, Sanders v. State, 119 Nev. 135, 67 P.3d 203 (2003)
CHILD SUPPORT, felony non-support

In re Custody of Gulick, 100 Nev. 125, 676 P.2d 801 (1984)
CHILD SUPPORT., effect of property settlement agreement

Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972)
ALIMONY, lump sum
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ATTORNEY'’S FEES, pre-divorce
FEES AND ALLOWANCES, standard

Schmanski v. Schmanski, 115 Nev. 247, 984 P.2d 752 (1999)
GIFT

Schreiber v. Schreiber, 99 Nev. 453, 663 P.2d 1189 (1983)
PROPERTY SETTLEMENT AGREEMENTS, oral

Schryver v. Schryver, 108 Nev. 190, 826 P.2d 569 (1992)
ALIMONY, extension

Slack v. Schwartz, 63 Nev. 47, 161 P.2d 345 (1945)
TORTS, no liability for premarital torts of spouses

Schwartz v. Schwartz, 107 Nev. 378, 812 P.2d 1268 (1991)
RELOCATION

Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991)
CHILD SUPPORT, changed circumstances
CHILD SUPPORT, deviation from formula and findings of fact
CHILD SUPPORT, handicapped child
CHILD SUPPORT, overtime; impact on modification

Schulman v. Schulman, 92 Nev. 707, 558 P.2d 525 (1976)
COMMUNITY PROPERTY, apportionment of business started prior to marriage

Sertic v. Sertic, 111 Nev. 1192, 901 P.2d 148 (1995)
EXEMPTIONS, dependency
PENSIONS, distribution to non-pensioner
PENSIONS., wait and see approach defined

Shane v. Shane, 84 Nev. 20, 435 P.2d 753 (1968)
ALIMONY, lump sum
COMMUNITY PROPERTY, unequal division

Shank v. Shank, 100 Nev. 695, 691 P.2d 872 (1984)
ALIMONY, termination upon remarriage

Shydler v. Shydler, 114 Nev. 192, 954 P.2d 37 (1998)
ALIMONY, property settlement, factors in awarding

Simpson v. O’Donnell, 98 Nev. 516, 654 P.2d 1020 (1982)
JURISDICTION

Sims v. Sims, 109 Nev. 1146, 865 P.2d 328 (1993)
CUSTODY, changing custody as punishment
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Siragusa v. Brown, 114 Nev. 1384, 971 P.2d 801 (1998)
STATUTE OF LIMITATIONS

Siragusa v. Siragusa, 108 Nev. 987, 843 P.2d 807 (1992)
ALIMONY, bankruptcy as a basis for modification
ALIMONY, equitable
BANKRUPTCY

Sisson v. Sisson, 77 Nev. 478, 367 P.2d 98 (1961)
CUSTODY, changed based on cohabitation without marriage

Sly v. Sly, 100 Nev. 236, 679 P.2d 1260 (1984)
COMMUNITY PROPERTY, earnings
SEPARATE PROPERTY, timing of acquisition

Smith v. County of San Diego, 109 Nev. 302, 849 P.2d 286 (1993)
URESA

Smith v. Smith, 94 Nev. 249, 578 P.2d 319 (1978)
ALIMONY, abuse of discretion
COMMUNITY PROPERTY, apportionment of business acquired prior to marriage

Smolen v. Smolen, 114 Nev. 342, 956 P.2d 128 (1998)
JOINT TENANCY, severance

Sogg v. Nevada State Bank, 108 Nev. 308, 832 P.2d 781 (1992)
PRENUPTIAL AGREEMENTS

Spector v. Spector, 112 Nev. 1395, 929 P.2d 964 (1996)
ALIMONY, termination of

Sprenger v. Sprenger, 110 Nev. 855, 878 P.2d 284 (1994)
ALIMONY, permanent
COMMUNITY PROPERTY, transmutation; valuation
SEPARATE PROPERTY, clear and convincing evidence
SEPARATE PROPERTY, transmutation into community property

State ex rel. Welfare Divorce. v. Vine, 99 Nev. 278, 662 P.2d 295 (1983)

CHILD SUPPORT, termination of parental rights

Steward v. Steward, 111 Nev. 295, 890 P.2d 777 (1995)
GRANDPARENTAL VISITATION, standards

Stockgrowers & Ranchers Bank of Reno v. Milisich, 52 Nev. 178, 283 P. 913 (1930)
SEPARATE PROPERTY, gifting

Summers v. Summers, 69 Nev. 83, 241 P.2d 1097 (1952)
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JURISDICTION, full faith and credit

In re Swall, 36 Nev. 141, 134 P. 96 (1913)
CUSTODY, agreements

Swan v. Swan, 106 Nev. 464, 796 P.2d (1990)
UCCJA

Sweeney v. Sweeney, 42 Nev. 431, 179 P. 638 (1919)
ALIMONY, right to

Timney v. Timney, 76 Nev. 230. 351 P.2d 611 (1960)
CUSTODY, standard of review

In the Matter of Parental Rights as to T.M.C., 118 Nev. 563, 52 P.3d 934 (2002)
TERMINATION OF PARENTAL RIGHTS, non-custodial parent’s right to bring

Todkill v. Todkill, 88 Nev. 231, 495 P.2d 629 (1972)
COMMUNITY PROPERTY, burden of showing separate property
COMMUNITY PROPERTY, defined
SEPARATE PROPERTY, gifting

Toigo v. Toigo, 109 Nev. 350, 849 P.2d 259 (1993)
APPEAL, transcripts

Trent v. Trent, 111 Nev. 309, 890 P.2d 1309 (1995)
RELOCATION

Truax v. Truax, 110 Nev. 437, 874 P.2d 10 (1994)
CUSTODY, best interest standard test in joint physical custody cases

Trubenbach v. Amstadter, 109 Nev. 297, 849 P.2d 288 (1993)
JUDGMENTS, limitations

In re Trujillo, 215 B.R. 200 (B.A.P. 9" Cir. Nev. 1997) aff’d as amended 166 F.3d 1218 (9" Cir.
1998)
BANKRUPTCY, assets of the estate

Turner v. Saka, 90 Nev. 54, 518 P.2d 608 (1974)
CUSTODY, right to notice and a hearing

Vaile v. Eighth Judicial Dist. Court, 118 Nev. 262, 44 P.3d 506 (2002); cert. denied sub. nom.
Vaile v Porsboll, 538 U.S. 906, 123 S. Ct. 1483, 155 L. Ed. 2d 225 (2003)

JURISDICTION

Verheyden v. Verheyden, 104 Nev. 342, 757 P. 2d 1328 (1988)
COMMUNITY PROPERTY, opinion of one party
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COMMUNITY PROPERTY, presumptions

Vincent L..G v. State Divorce. of Child & Family Servs., 92 P.3d 1239, 120 Nev. Adv. Op. 50
(July 12, 2004)
TERMINATION OF PARENTAL RIGHTS, constitutionality

Vix v. State of Wisconsin, 100 Nev. 495, 686 P.2d 226 (1984)
URESA

Waldman v. Waldman, 97 Nev. 546, 635 P.2d 289 (1981)
JOINT TENANCY, clear and convincing proof to overcome the presumption of community

property

Wallace v. Wallace, 112 Nev. 1015, 922 P.2d 541 (1996)
CHILD SUPPORT, abatement for costs of transportation
CHILD SUPPORT., abatement for summer visitation
CHILD SUPPORT., deviation from formula and findings of fact
DUE PROCESS
VISITATION

Wallaker v. Wallaker, 98 Nev. 26, 639 P.2d 550 (1982)
PROPERTY SETTLEMENT AGREEMENTS, reformation

Walsh v. Walsh, 103 Nev. 287, 738 P.2d 117 (1987)
PENSIONS

Waltz v. Waltz, 110 Nev. 605, 877 P.2d 501 (1994)
ALIMONY, permanent
MILITARY PENSIONS

Washington v. Bagley, 114 Nev. 788, 963 P.2d 498 (1998)
CHILD SUPPORT., statute of limitations for child support arrears

Watson v. Watson, 95 Nev. 495, 596 P.2d 507 (1979)
ALIMONY, cohabitation

Weeks v. Weeks, 72 Nev. 268, 302 P.2d 750 (1956)
COMMUNITY PROPERTY, division
JOINT TENANCY, gift
SEPARATE PROPERTY

In the Matter of the Parental Rights as to Cory Arvin Weinper, 112 Nev. 710, 918 P.2d 325
(1996)
TERMINATION OF PARENTAL RIGHTS, due process
TERMINATION OF PARENTAL RIGHTS, factor of parental adjustment
TERMINATION OF PARENTAL RIGHTS, failure to adjust
TERMINATION OF PARENTAL RIGHTS, jurisdictional and dispositional grounds
TERMINATION OF PARENTAL RIGHTS. unfitness
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Wells v. Bank of Nevada, 90 Nev. 192, 522 P.2d 1014 (1974)
COMMUNITY PROPERTY, apportionment of business started prior to marriage

Wesley v. Foster, 119 Nev. 110, 65 P.3d 251 (2003)
CHILD SUPPORT., joint custody

Western States Constr., Inc. v. Michoff, 108 Nev. 931, 840 P.2d 1220 (1992)
COMMUNITY PROPERTY, unmarried partners
MERETRICIOUS RELATIONSHIPS, application of community property law

Westgate v. Westgate, 110 Nev. 1377, 887 P.2d 737 (1994)
CHILD SUPPORT., denial of visitation not basis to withhold payment
CHILD SUPPORT, deviation from formula and findings of fact
CHILD SUPPORT., reducing arrears to judgment

Wheeler v. Upton-Wheeler, 113 Nev. 1185, 946 P.2d 200 (1997)
CHILD SUPPORT., findings of fact when making deviation
COMMUNITY PROPERTY, unequal division

Whise v. Whise, 36 Nev. 16, 131 P. 967 (1913)
RESIDENCE

Wiese v. Granata, 110 Nev. 1410, 887 P.2d 744 (1994)

CUSTODY, right to notice and a hearing

CUSTODY, standard for change

DOMESTIC VIOLENCE, change of custody requires notice and compliance with
Murhpy v. Murphy standard

Wilford v. Wilford, 101 Nev. 212, 699 P.2d 105 (1985)
ALIMONY, factors
COMMUNITY PROPERTY, business valuation

Willerton v. Bassham by Welfare Divorce., 111 Nev. 10, 889 P.2d 823 (1995)
CHILD SUPPORT., compromise agreement
PATERNITY, agreements

Willmes v. Reno Mun. Court, 118 Nev.831, 59 P.3d 1197 (2002)
DOMESTIC VIOLENCE, compromising a domestic violence charge

Williams v. Waldman, 108 Nev. 466, 836 P.2d 614 (1992)
ATTORNEYS, fiduciary duty to spouse in case of divorce
JUDGMENTS, omitted property
PROPERTY SETTLEMENT AGREEMENT, attorney litigants

Williams v. Williams, 97 P.3d 1124, 120 Nev. Adv. Rep. 64 (Sept. 13, 2004)
PUTATIVE SPOUSE DOCTRINE

In re Wilson’s Estate, 56 Nev. 353, 53 P.2d 339 (1936)
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COMMUNITY PROPERTY, characterization
COMMUNITY PROPERTY, earnings
COMMUNITY PROPERTY, opinion of one party

Wilson v. Wilson, 66 Nev. 405, 212 P.2d 1066 (1949)
ALIMONY, adequacy

Winn v. Winn, 86 Nev. 18, 467 P.2d 601 (1970)
ALIMONY., just and equitable

Wright v. Osborn, 114 Nev. 1367, 970 P.2d 1071 (1998)
ALIMONY, fair and just
ATTORNEY’S FEES, standard post-divorce
CHILD SUPPORT., joint physical custody

Wolff v. Wolff, 112 Nev. 1355, 929 P.2d 916 (1996)
DEBTS
PENSIONS, division

Wolford v. Wolford, 65 Nev. 710, 200 P.2d 988 (1948)
REAL PROPERTY, partition

Woodruff v. Woodruff, 94 Nev. 1, 573 P.2d 206 (1978)
ALIMONY, pleading

Woods v. Bromley, 69 Nev. 96, 241 Nev. 1103 (1952)
JOINT TENANCY, severance

York v. York, 102 Nev. 179, 718 P.2d 670 (1986)
DEBTS
SEPARATE PROPERTY, community property payments repaid

Zahringer v. Zahringer, 76 Nev. 21, 348 P.2d 161 (1960)
COMMUNITY PROPERTY, borrowed funds
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