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L INTRODUCTION AND PRELIMINARY MATTERS
A. Scope of Responsibility under statute

On June 21, 1991, the Legislature of Nevada passed S.B. 280, a portion of which is codified at NRS
125B.070(2). That provision provides:

On or before January 18, 1993, and on or before the third Monday in
January every 4 years thereafter, the State Bar of Nevada shall review the
formulas set forth in this section to determine whether any modifications are
advisable and report to the legislature their findings and any proposed
amendments.

The State Bar of Nevada, through its Board of Governors, formally delegated this task to its Family Law
Section, and directed the Chairperson of the Section, Israel L. Kunin, to form an appropriate committee for
that purpose.

The precise scope of review called for by the statutory language is not clear. The Committee
uniformly agreed, however, that it would not be possible to review the percentage listings in NRS
125B.070(1)(b) in isolation, since that provision expressly incorporates the substantive parts of NRS
125B.080. Accordingly, the Committee reviewed the entire legislative child support scheme.

1. No preconceived recommendation or goal

Of central importance to the Committee was that no member held a pre-existing objective to make
any particular recommendations. The Committee unanimously believes that this goal was achieved. This
Report is based upon the objective data studied by the Committee, the subjective input of all those who
contributed, and the combined professional experience of the Committee's members.

As a condition precedent to appointment to serve on this Committee, each member had to verify that
he or she had no relevant connections to, or obligations to act for, any special-interest or partisan groups
working in this area.

2. Methodology

The Committee began by reviewing the history of our current statutory scheme and its underlying
policies. The recommendations and legislative proposals that resulted in our current guidelines were studied
and several individuals who were instrumental in bringing those proposals were interviewed or otherwise
contacted.

Next, the Committee examined how Nevada compared to other states in the administration of child
support guidelines. The committee analyzed the available data collected by researchers throughout the
country. Time and money constraints prohibited independent collection of data by this Committee, and is
the reason for the Committee's recommendation to authorize a study for this purpose during the next
biennium. The statutory schemes of all other states were analyzed by means of a check list of factors.

The Committee analyzed the available data to discern how Nevada's statutory scheme matched, or
varied from, that found elsewhere in structure or impact upon custodial and non-custodial parents (generally
termed "Recipients" and "Obligors" in this Report). For the most part, the data available to this Committee
was insufficient to evaluate the sufficiency of awards under the Nevada guidelines. The Committee debated
the assumptions underlying the guidelines along with the implications of those assumptions.

The evaluation outline formulated to review the statutes of other states, and summaries of the child
support statutes of all states, is set out in Appendix 1.
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The Committee assembled a list of perceived failings of the existing statute by looking at the
legislative history of proposals for changes to the child support guidelines since 1987, along with the input
given to the Committee directly and lists of complaints made known to the Committee's members in their
practices. Those complaints were analyzed and formulated into a list of technical or corrective proposals,
which are set forth in Section IV. The Committee also discussed the Nevada Supreme Court cases which
interpret the child support statute, to determine whether or not they are philosophically compatible with the
assumptions underlying the statutory scheme.

The intention of the Committee was to state facts, analyze possibilities, and stress costs and benefits
of the available options. The Committee highlighted recurring situations where the current guidelines
appear problematic, and made suggestions as to matters that were not fully explored when the guidelines
were adopted.

Neither the status quo nor the proposed changes should be viewed as "good" or "bad," but only as
having differential impact in various cases. The recommendations of this Committee are made in
recognition that the full effect of any legislative change cannot be foreseen. The role of this Committee is
not to tell the legislature what decision to make, but to educate the legislature as to the advantages and
disadvantages of the choices available.

Although the Committee does not recommend that our child support scheme be abandoned, the
alternative approaches to child support are set forth in Section V of the Report to inform the legislature of
available alternatives. Each of the major theoretical guideline models is explored.

Section VI provides a glossary of references utilized by the Committee.

Section VIl is a list of the Appendices and Exhibits referenced throughout the Report.

3. Budget and administration

The Committee's work was financed by the State Bar of Nevada. Incidental costs of the work of the
Committee were contributed by the members of the Committee.

The Report was assembled by Mr. Willick from notes taken during the Committee's meetings and
conference calls, and from sub-parts created by various members of the Committee; the entire document was
approved by the entire Committee by majority vote. Dissenting or minority opinions are noted in the body
of the Report.

B. Membership of Committee
The members of this Committee were selected by Section Chair Israel L. Kunin, in consultation with
Stewart L. Bell, President of the State Bar. Ms. Kunin sat on the Committee in a non-voting status except

to break ties.

Marshal S. Willick

Marshal S. Willick, chair of this Committee, is a sole practitioner in Las Vegas, practicing primarily
in family law. He writes and lectures extensively on domestic relations and legal technology issues. Mr.
Willick is a member of the Nevada, California, and American Bar Associations, and of the Family Law
Sections of each of those Bar Associations. He is a member of the Executive Council of the Nevada State
Bar Family Law Section and is Chairman of the Federal Legislation and Procedures Committee of the
American Bar Association Family Law Section.



Mr. Willick received his B.A. from the University of Nevada at Las Vegas in 1979, and his J.D. from
Georgetown University Law Center in Washington, D.C., in 1982. Before entering private practice, Mr.
Willick served on the Central Legal Staff of the Nevada Supreme Court for two years.

Israel "Ishi" Kunin

Israel L. Kunin is a sole practitioner in Las Vegas, emphasizing her practice in the area of family law.
She received her B.A. degree from the University of California at San Diego and her J.D. degree from the
California Western School of Law.

Ms. Kunin served as the deputy attorney general for the Nevada State Welfare Division for three
years. She has been a sole practitioner, practicing primarily in family law, since 1987.

Ms. Kunin is a member of the State Bars of Nevada and California, as well as the American Bar
Association. She is also a member of the Family Law Section for both the American and Nevada Bar
Associations. Ms. Kunin currently serves as Chairperson of the Nevada State Bar Family Law Section. She
is a member of the American Academy of Adoption Attorneys and she also sits on the Board of the Nevada
Association of the Handicapped.

Rhonda L. Mushkin

Rhonda L. Mushkin is in private practice with the law firm of Michael R. Mushkin and Associates,
and has concentrated her practice in the area of contested domestic litigation, family law, and personal

injury.

Ms. Mushkin received her B.A. from Arizona State University in 1981, and her Juris Doctor from
Southwestern University School of Law in 1984. She served as an Eighth Judicial District Court law clerk
for now Nevada Supreme Court Justice Robert E. Rose prior to going into private practice in 1987.

Ms. Mushkin is a member of the American Bar Association and the State Bar of Nevada, and is
admitted to practice in all courts in Nevada. She is also a member of the Nevada Bar Association's Family
Law Section where she sits as a member of the Executive Council. In addition, Ms. Mushkin is a member
of the American Academy of Adoption Attorneys and is the Vice-Chairperson of the Nevada Law
Foundation.

Bruce 1. Shapiro

Bruce 1. Shapiro is in private practice with the Law Offices of Kent J. Dawson, Chtd., and has
practiced primarily in the area of family law.

Mr. Shapiro received his B.A. from the University of Nevada, Las Vegas, in 1984, M.A. from the
University of Nevada, Las Vegas, in 1986, and J.D. from Whittier College School of Law in 1990. He is
amember of the American Bar Association, State Bar of Nevada, State Bar of Nevada Family Law Section,
and is admitted to practice in all courts of Nevada.

Peter B. Jaquette

Peter B. Jaquette is a sole practitioner in Carson City, Nevada, where he has practiced primarily in
Family Law since 1976. He received a B.S. Degree from the University of Maryland and his J.D. from
UCLA School of Law. Mr. Jaquette is a member of the Nevada, California, and American Bar Associations
and a member of the Executive Council of the Nevada State Bar Family Law Section. He has been married
for 16 years and has four children.

Cassandra "Casey" Campbell

3-



Casey Campbell is a member of the Law Offices of Ronald J. Logar, practicing primarily in family
law. Shereceived her B.A. degree from California State University/Fresno in 1978 and her J.D. degree from
the University of the Pacific, McGeorge School of Law in 1981.

Ms. Campbell is a member of the State Bar of Nevada and the State Bar of California and is admitted
to practice in the United States Courts of the District of Nevada and the Eastern District of California. She
is a member of the Family Law Section of the Nevada Bar Association.

Ms. Campbell served as a law clerk for the Honorable Edward Dean Price in the United States
District Court/Eastern District and as a deputy district attorney for the Washoe County District Attorney's
Office. She has been a member of the Law Offices of Ronald J. Logar, practicing exclusively in family law,
since 1987.

Mary Anne Decaria

Mary Anne Decaria is a partner in the firm Silverman & Decaria, Chtd., in Reno Nevada. Her
practice is devoted primarily to family law. Ms. Decaria received her B.A. Degree from the University of
Utah and her J.D. from Gonzaga University School of Law. She is a member of the Nevada, California, and
American Bar Associations and is a member of the Executive Council of the Nevada State Bar Family Law
Section. She is also admitted to practice before the United States Court of the District of Nevada and the
United States Court of Appeals for the Ninth Circuit.

C. Meeting schedule and Committee methodology overview

The Committee was formed in mid-January, 1992. Since the members of the Committee were
separated by hundreds of miles, the work of the Committee was accomplished primarily by mail, fax, and
conference calls. Materials were distributed, reviewed, and prepared between conference calls.

The Committee met in person on April 4, 1992 as part of the annual Tonopah Showcase sponsored
by the State Bar of Nevada Family Law Section. At that time, additional input was solicited from the family
law practitioners attending the Showcase. The Committee also had an all-day work session on May 30,
1992, in Las Vegas.

D. Announcements and solicitations of input
1. Goal to ensure public notification of Committee and obtain constructive assistance

The Committee gave broad notice of its existence immediately after formation in the hope of
ensuring that the Committee would obtain and examine all relevant information, regardless of source. This
committee did not have, and did not represent itself to have, legislative authority. The Committee's task was
not the legislative one of decision-making, but an academic one of reviewing and evaluating data to assist
the legislature in assessing conflicting demands for statutory changes in this subject area. Thus, no public
hearings were held. Notice was given as listed below.

2. Notice to judges and members of the State Bar

Written announcements were printed in the publications of the State and County Bar Associations
and ancillary organizations.



Written responses were received from many private attorneys and one District Attorney. The
responses generally mirrored those of the Committee or the general public, but are referenced throughout
this Report' where notable or appropriate.

Additionally, every District Court Judge and Domestic Relations Referee was sent a request for
opinions and observations. For these judicial officers, guarantees were given of confidentiality of opinions
expressed, so that valuable information could be provided without fear that the judicial officers could be
perceived as commenting upon the merits of pending cases.

Written responses were received from judicial officers throughout the state. Their comments, where
appropriate, are incorporated directly into the discussion of specific topics. Generally, responding JudlClal
officers were supportive of the existing statutory framework and did not feel that drastic change is required,
since both a presumptive result and an ability to alter that result in certain circumstances are currently
provided.

3. Those previously involved in the process

An effort was made to solicit input from all members of the original 1985 Governor's Commission.
Those involved in the earlier effort were asked whether the existing statutory scheme carried into effect the
recommendations of the Commission. Additionally, they were asked whether changes were warranted by
the passage of time since the original Commission report in 1985.

Extensive information was received from Nancy Angres (former chair of 1985 Northern Governor's
Commission) and Kay Zunino, Chief of the Child Support Enforcement Program, Nevada Department of
Human Resources, Welfare Division. Ms. Zunino provided a great deal of the written background material
used as references by the Committee. The Committee greatly appreciates the assistance provided.

While no written responses were received from those individuals, several such persons gave informal
comments to various Committee members.

4. Special interest groups

The various special interest groups in this State with concerns pertaining to child support were
notified by mail and invited to submit written materials for review by the Committee. The groups were
asked to support any suggestions with studies or other information available to them. To make this easier,
the Committee offered to send committee members to meetings of these organizations at the beginning
and/or end of the Commiittee's work, to ensure that input was received and interested persons were informed.
Several organizations sent written materials.

Written responses were received from "Parents Against Inequities in Nevada [P.A.LN.]," "Parents
for Children," "The Blended Family Coalition," "The Nevada Network Against Domestic Violence," and
"Mothers on Trial." All materials supplied by the various groups were reviewed by the Committee and are
listed in the "references consulted" section of this Report.

5. Mass media

To ensure meaningful notice to the general public, members of the Committee contacted the primary
newspapers in the State (the Las Vegas Review-Journal and Sun, the Gazette-Journal in Reno, and the
Nevada Appeal in Carson City). Additionally, public television was notified, and law-related radio and
television programs were asked to run notices of the Committee's existence and operation.

" Generally in the form "It has been suggested that . . . ."
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6. Public input

Many individual members of the public called or wrote to the Committee's members with
suggestions or comments. Unfortunately, most of this input was of the "horror story" variety, in which
unverifiable claims about unnamed persons were made without any data permitting a meaningful analysis
of how the system itself allowed or caused the perceived problem to occur. These comments were,
nonetheless, discussed and analyzed.

II. EVALUATE "WHAT IS" AND NEVADA'S RELATIVE PLACEMENT
A. Historical recap of the child support statute
1. 1985 Governor's Commission on Child Support Enforcement

The first work of importance in Nevada was the 1985 report of the Nevada Commission on Child
Support Enforcement, which was given to Governor Richard H. Bryan in October, 1985.

That Commission had a broader scope than this Committee, in that it expressly incorporated
extensive suggestions for facilitating visitation reforms as well as objective standards for child support
determinations. The "establishment of child support guidelines" was only one of the eight issues that the
report suggested required further study.’

The Commission's conclusions regarding child support formulae were set out on pages 5-8 of the
1985 report, which are attached to this Report as Exhibit 1. The Commission specifically recommended
adoption of the philosophy embodied in the Washington and Income Shares formulae, in conjunction with
the California Uniform Schedule of Child Support, and had recommendations for modifying those models.

The Commission believed that child support should ensure that children benefit from the same
proportion of parental income in a divided household as they have in an intact family. This philosophy was
not entirely embodied in the child support statute enacted, which contains elements of both income sharing
and needs satisfaction approaches to child support. One commentator suggests that states have been
unwilling to enact guidelines that would actually ensure maintenance of children's standard of living,
because it would be impossible to raise the standard of living for a child without also raising that of the
child's pri}rnary custodian, and there was reluctance to adopt any standard that appeared to award "hidden
alimony."

The Commission made a number of recommendations for specific statutory enactments. In 1989,
the specific votes on the "Lists of Actions/Recommendations" were added to the legislative history.* They
are attached as Exhibit 2. As discussed below, several of those recommendations have since been
implemented.

? See 1985 Report at 36.

3 See Dodson, A Guide to the Guidelines, Family Advocate 4, 6 Spring 1988 (reprinted in 1989
legislative history of A.B. 85 at 1064).

* See 1989 Legislative History of A.B. 85 at 222-232.
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2. The 1987 Legislature

Fairly early in the 1987 legislative session, AB 424 was introduced. Its terms largely mirrored those
of the Governor's Commission recommendations, including the set-off for shared custody over a 40% time-
share threshold. The legislature considered a number of proposed hypotheticals intended to reflect likely
factual scenarios to which the guidelines would apply.” The original bill included a statement of policy that
custody and visitation were entirely separate and distinct from child support.®

In May, the Assembly Judiciary Committee met to review proposed amendments and discuss
objections to the bill. One member requested a provision that ultimately became the statutory "ceiling"
provision (called a "cap" in this part of the legislative history), explaining that support beyond that level
would be possible, but discretionary and not based on the formula.” The policy statement that support
obligations were entirely unrelated to visitation was removed.®

When the Senate Judiciary Committee examined the revised bill, there was a consensus that the
ceiling should be removed.” The committee further refused to change the gross income based formula to
a net-based system. There was discussion of including a second spouse's income in the sums available for
the payment of support, but no action was taken.

In conference committee, the ceiling was retained but modified with the caveat that the ceiling was
not to apply if "the court sets forth findings of fact as to the basis for a different amount pursuant to
subsection 5 of section 3 of this act.""

The report of the conference committee was accepted by both chambers and the amended bill was
signed by the Governor on June 27, 1987. It was made effective as to all contested child support cases or
requests to modify support.

3. The 1989 Legislature

In 1989, a backlash against the statute was felt. Two main bills were produced, A.B. 3 and A.B. 85.
A.B. 3 dealt with the security deposit requirements.'' It was amended to encompass federally mandated
periodic reviews of support orders and to delete statutory reference to "contested" cases in order to make the
guidelines universally applicable.'” A.B. 85 would have amended the child support formula by excluding
from "income" all overtime income, taxes paid, and retirement benefit contributions. The bill generated
much attention and debate.

> See 1987 Legislative History of A.B. 424 at 18.

6 See 1987 Legislative History of A.B. 424 at 2. Under this policy, visitation problems, for
example, would not affect a support obligation.

7 See 1987 Legislative History of A.B. 424 at 72-73.

¥ See 1987 Legislative History of A.B. 424 at 79.

? See 1987 Legislative History of A.B. 424 at 87.

10 See 1987 Legislative History of A.B. 424 at 96.

' These provisions were enacted and are now found at NRS 125B.200 ef seq.

12 See comments of Assemblyman Sader to Senate Judiciary Committee, as reported in 1989
Legislative History of A.B. 3 at 1697-98.
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Nancy Angres, then Deputy Attorney General, aplpearing on behalf of the Nevada State Welfare
Division, reiterated the history of the child support statute.” There was considerable debate throughout the
session on various aspects of the child support formula, including the role of second families, second
spouses' incomes, whether the statute should be need-based or income sharing based, and the appropriate
allocation of certain expenses such as medical insurance.

During the session, the Attorney General's office was requested to, and did, submit a report on the
statutory ceiling. The report concluded that the ceiling "does not establish a limit on the amount a parent
may be ordered to pay for child support. It does, however, establish a statutory formula to determine the
obligation of support and allows deviation from that formula by the judge only upon a finding of fact to
support the deviation."" The 1985 Governor's Commission "list of actions/recommendations" was re-
examined, along with the Wisconsin Guidelines from which the Nevada guidelines were derived."”

Testimony critical of the existing statute throughout the session was centered in three areas. There
were those who felt that a gross-based formula was improper. Others complained that the statute was too
rigid and unduly limited the court's discretion to consider the unique facts and circumstances of the parties
before the court. Finally, there were those who complained that the courts exercised too much judicial
discretion and were not enforcing the statute as written. Bits and pieces of child support statutes from other
states were discussed, but were not extensively or thoroughly analyzed.

The Assembly Judiciary Committee debated matters at length. The committee reporter noted that:

the discussion included, but was not limited to: gross vs. net; children's rights, family rights,
and women's rights; the matter of interpretation; are the courts considering the guidelines as
mandated in the existing bill; leave it as it is and work with education of the judiciary; the
need to set policy and let the judges work with the problem of collection; create better
language for better enforcement in the courts; what is the economic impact of this bill and
legislative intent.'

Several research texts, studies, and books were submitted in whole or part in support of the arguments made
by the various advocates.'” On March 21, 1989, after considerable testimony and debate, the committee
voted to indefinitely postpone further consideration of A.B. 85. Two administrative matters addressed in
the bill were moved to A.B. 3.

There were also a few minor changes to other parts of the child support statute. S.B. 454 was enacted
to add "health care" to the list of parental duties in NRS 125B.020. The garnishment statutes were amended
to facilitate their use in A.B. 247, which amended NRS 28.010 and various parts of NRS chapter 31. A.B.
552 made certain language changes to facilitate wage withholding.

4. The 1991 Legislature
1991 saw a return of the same forces that faced each other in the 1989 session. Advocates for non-

custodial parents sponsored S.B. 448, which would have conditioned child support on visitation compliance,
required courts to attempt equal divisions of child time shares, permitted the ordering of polygraphs,

1 See 1989 Legislative History of A.B. 85 at 178-79.

1 See 1989 Legislative History of A.B. 85 at 207-209.

" See 1989 Legislative History of A.B. 85 at 222-246.

1 See 1989 Legislative History of A.B. 85 at 684.

17 See 1989 Legislative History to A.B. 85 at 1064-1087.
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replaced the definition of gross income with a net income formula,'® and added certain additional factors to
the list now codified at NRS 125B.080(9). The bill died in the Senate Judiciary Committee with no action
taken.

S.B. 280 was generated by a Welfare Division request as a means of compliance with new federal
requirements. It proposed a quadrennial report by the welfare division as to the child support formula,
allowance of genetic testing in addition to traditional blood typing, and certain minor terminology and
administrative changes. Debate on this bill centered on the mistrust of the Welfare Division felt by various
advocates of non-custodial parents. Ultimately, the Senate Judiciary Committee proposed that the Family
Law Section of the State Bar perform the required review."” The Assembly concurred and the bill was
signed into law on June 25, 1991.

Throughout the 1991 session, as in 1989, there was a substantial, yet disorganized debate concerning
the theory, practice, application, and enforcement of the child support statutes. Certain Nevada Supreme
Court cases interpreting the statutes were examined, including Barbagallo v. Barbagallo, 105 Nev. 546,779
P.2d 532 (1989), Hoover v. Hoover, 106 Nev. 388, 793 P.2d 1329 (1990), and Herz v. Gabler-Herz, 107
Nev. ,  P2d  (Adv. Opn. No. 20, Mar. 28, 1991). Ultimately, no substantial changes to the
existing formula were approved.

5. Current Congressional Mandates for future implementation

The legislative history of the last two sessions indicates that the enacted statutory changes were
reactive to congressional mandates which required enactment to avoid withholding of IV-D program funds.
Review of pending congressional requirements for legislative determination thus appears necessary.

The base document is the Family Support Act of 1988.° While the Act itselfis as difficult to review
as most other congressional enactments, a good summary was produced by the National Governors'
Association in 1988 and is attached as Exhibit 3.

Many parts of the Act have already been implemented by Nevada, but the legislature should note that
various requirements have different effective dates. For example, automatic wage withholding was required
for all IV-D cases as of November, 1990, but a similar requirement for non-IV-D cases was not required
until January, 1994. Our current statute (NRS 125.450(2)) already applies to both IV-D and non-IV-D cases
and need not be modified by the 1993 legislature. Similarly, NRS 125B.145 already requires the triennial
review of orders mandated by Congress to be in place by October 12, 1993.

The Actrequired various pilot programs and studies, several of which were to be concluded by 1993.
It seems likely that congressional review of those studies and pilot programs will lead to further
congressional action in the next few years.

The most notable of these studies was the Commission on Interstate Child Support, which has
recently released its preliminary report. That report is attached as Exhibit 4.

'® The formulation would have deducted from the income to which the child support formula
applied all of the following: income taxes, contributions for retirement benefits, contributions to a
pension, commuting expenses, union dues, health insurance, other child support or other support
orders, reasonable direct costs for other dependents, reasonable day care expenses, mortgage
expenses benefitting the supported child, household purchases and expenses benefitting the
supported child, reasonable costs for retraining or educating a parent who is a displaced worker, or
other personal expenses.

1 See 1991 Legislative History of S.B. 280 at 35-36.
22 Pyb. Law No. 100-485, 102 Stat. 2343 (October 13, 1988).
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B. Sources of data relied upon in determining Nevada's comparative child support rankings

Time and budgetary constraints prevented the Committee from conducting its own study. The
Committee believed that the most efficient way to proceed was to review available demographic data, and
that the necessary trade-off in reliability of data would be offset by examining data from multiple sources.’

C. The purpose of our statutory scheme

A prerequisite to determining whether Nevada's child support statutes fulfilled their purpose was
identifying that purpose. The legislative history gives few clues other than testimony as to award inadequacy
and variability,™ and statements of concern that statutory terms are required to retain IV-D funding.

The statutory language is not very helpful. The only hint of purpose is in NRS 125B.080(5), which
maintains that:

It is presumed that the basic needs of a child are met by the formulas set forth in
paragraph (b) of subsection 1 of NRS 125B.070 [the percentages of income per child list].
This presumption may be rebutted by evidence proving that the needs of a particular child
are not met by the applicable formula.

From this provision, one commentator concluded that the purpose of the statute was to meet basic needs of
children and nothing else. That commentator complained that cases granting support in excess of the
guidelines are in derogation of legislative 1ntent and award "hidden alimony" under the guise of maintaining
the child's standard of living in both homes.*

Our statute is based upon the Wisconsin formula, the underlying concept of which is that children
should benefit from a non-custodian's income to the same extent that a percentage of that income would be
spent on them if the household were intact. That underlying purpose is not one of "need," but of income
sharing, so that the child's lifestyle reflects that of both parents. Essentially, a Wisconsin-type formula tends
to produce orders that provide children with a standard of living that their parents can afford to provide.

The various factors set out in NRS 125B.080(9) tend to look both forward and backward in time,
concerning themselves with educational and other factors that involve the standard of living both before and
after a divorce. At the same time, our statute inconsistently refers to "need" and contains "floor" and

"ceiling" provisions. % The Nevada Supreme Court has interpreted the statute in a manner implicating
maintenance of the child's standard of living.”

The Committee believes the legislative intent is mixed and the statutory purpose is unclear. Thus,
this Committee cannot evaluate whether the statute has been applied consistently with its purpose.
Accordingly, this Report evaluates applications of the statute in light of the general purposes of adequacy,

! A review of other studies indicates that such a review of other states "from scratch" would take
about two years of continuous effort, and a sufficient budget to allow for extensive interstate
communication, data acquisition, and processing.

*? Le., similar people in similar circumstances being treated differently by different judges.
3 See Logar, Wealth, A Substitute For Need, 57 Inter Alia, April, 1992, at 8.
** The implied purposes inherent in such provisions are discussed elsewhere in this Report.

» See Herz v. Gabler-Herz, 107Nev. ,  P.2d _ (Adv. Opn. No. 20, Mar. 28, 1991).
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consistency, and efficiency required by the original federal mandates, and otherwise as the context dictates.
Enactment of a statement of purpose would greatly assist the courts.

II. IS CHILD SUPPORT AMOUNT SUFFICIENT TO MEET CHILDREN'S NEEDS?

The Committee studied all of the available statistical data. Many of those references are cited below
under "references consulted". It was hoped that an objective determination based upon statistics would show
the minimum amount necessary to support a child. Then, using Nevada income figures, it could be
determined whether child support awards under our statute satisfy those needs.

Unfortunately, the available information does not answer this question. The existing data does not
reflect measurements of need, but measurements of expenditures made in various households. The data is
subject to interpretation.*®

If the legislative purpose of the child support statutes is satisfying children's basic needs, then the
Committee urges the Legislature to commission and fund a study specific to Nevada to research, distill, and
present meaningful data to establish whether child support awards in this state are adequate to meet
children's needs and thus whether the awards satisfy that purpose. Because of the shortage of available
information, the adequacy of child support awards under our statutes could not be evaluated. Accordingly,
that issue is not squarely addressed in this Report.

IV.  SURVEY OF TECHNICAL OR CORRECTIVE PROPOSALS (PRESUMING CURRENT MODEL
RETAINED)

A. General Comments as to "fairness factors" and efficiency

The beauty of our child support statute lies in its simplicity. Using a hand calculator, a pencil and
paper, or a simple chart,”’ virtually anyone can determine the presumed support amount under our guidelines.
Some judicial officers expressed the opinion that the simplicity and clarity of the guidelines prevent many
cases from going to court because the litigants have an idea as to how the court will rule. The same judicial
officers believe that the statute gives the courts flexibility to deviate from the guidelines, when appropriate
factors are present, allowing them to do substantial justice in the cases before them.

Rigid application of the support guidelines can cause inequity. Therefore, our statute sets forth
factors the court may consider in determining the propriety of a child support award under the unique facts
and circumstances of each case. Unfortunately, it is impossible to formulate an all-inclusive set of factors
which will avoid inequity in all cases. Additionally, while equity may be aided by adding more factors to
the guidelines, the cost would be considerable.

Each "fairness factor" added to the statutory formula will require the courts and the parties in each
and every case to consider that factor before a child support determination may be made. Thus, there is a
time and money cost to both the litigants and to the system for every component added to the basic formula.
Some state formulas are so complex that presumptive support cannot be determined without a computer.
A large market in computer programs and guideline application books exists to assist practitioners in those
states.

The same concerns, to a lesser degree, apply to any factors that can be used by the courts in deviating
from the presumptive support indicated by the formula. While the basic formula remains simple, a certain

¢ A brief summary of the data that is available is in Appendix 1L
*7 See Exhibit 5.
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amount of additional litigation can be expected for each factor that could be argued in deviating from
guideline support. Again, there will be direct and indirect costs to the litigants and the system for every
degree to which the court outcome is made less certain. Flexibility and economy are often in direct
opposition.

Public commentary to the Committee was of two opposing schools. Some complained that the
guidelines were strictly applied without review of the facts of their particular cases. By contrast, others
complained that judges exercised too much discretion and ignored the guidelines. The Committee did not
investigate individual claims. Only the fact that these complaints were made, not their legitimacy, is noted
in this Report.

Ifthe legislature elects to make our statute more complex by adding supplementary "fairness" factors
to the formula itself, or to the guideline factors that can be considered in deviating from the presumptive
formula support, it must first weigh the costs against the benefits. For every litigant helped by extra factors,
another may be harmed, and both will have to do some additional work.

B. Review of "floor" and "ceiling" after recent court cases
I. "Floor" matters; NRS 125B.080(4)
a. The statutory language

The current statute provides that:

Notwithstanding the formulas set forth in paragraph (b) of subsection 1 of NRS
125B.070, the minimum amount of support that may be awarded by a court in any case is
$100 per month per child, unless the court makes a written finding that the obligor is unable
to pay the minimum amount. Willful underemployment or unemployment is not a sufficient
cause to deviate from the awarding of at least the minimum amount.

b. Preliminary discussion

There appear to be few cases involving awards under the minimum support of $100.00 per month
per child. Cases in which lower awards are made seem to be truly unusual cases in which the obligor cannot
pay the minimum amount.

A review of other states' guidelines indicated that Nevada has the highest minimum child support
award of any state.”® The majority of states have a $50.00 minimum award, and some states have a
minimum as low as $10.00.

It was noted that the floor affected the poorest members of our society, with the greatest impact on
poor persons with multiple children.

For example, under application of the formula, child support for a worker making $4.50 per hour and
having one child would be $140.40,” well above the floor. If the same worker had three children, his
formula support would be $241. 80 while the floor would push his support obligation to $300 00.

*% Child Support Abuse of Discretion Reviews (National Center for State Courts, pre-publication
draft tables, 1991), Table 6.

* A chart showing guideline Child Support by Hourly Wages, Average Monthly Salaries, and
Annual Incomes is attached as Exhibit 5.
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Application of the floor would require this worker to pay about 45% of gross wages in child support,
substantially greater than the 29% provided by the formula.

C. Selection of philosophy behind mandated floor

The Committee debated whether the minimum child support amount should be based upon need or
ability to pay. It appears that the legislative intention was to provide a minimum level for a/l children
irrespective of parental ability (indicating a primary focus on keeping children out of poverty). The
Committee did not have sufficient data to determine whether or not the floor kept children out of poverty,
or even at poverty level.

Because of inflation, the floor does not have the same value that it did in 1987 when first enacted.
In June, 1987, when the statute was enacted, the CPI-U** was 340.1. As of January, 1992, it was 413.8.*"
In other words, the 1987 $100.00 minimum is today worth only $82.19. Put another way, for the floor to
have the same relative value as when the statute was passed, it would have to be raised to $121.67.

RECOMMENDATION: In light of all factors considered, the Committee recommends that the
floor be left at $100.00 per month per child at this time.

2. Ceiling matters; NRS 125B.070(b)
a. The statutory language
The current statute provides that:

"Obligation for support" means the amount determined according to the following
schedule:

(1) For one child, 18 percent;

(2) For two children, 25 percent;

(3) For three children, 29 percent;

(4) For four children, 31 percent; and

(5) For each additional child, an additional 2 percent,
of a parent's gross monthly income, but not more than $500 per month per child for an
obligation of support determined pursuant to subparagraphs (1) to (4), inclusive, unless the
court sets forth findings of fact as to the basis for a different amount pursuant to subsection
5 of NRS 125B.080.

The referenced subsection, NRS 125B.080(5), provides that:
It is presumed that the basic needs of a child are met by the formulas set forth in paragraph
(b) of subsection 1 of NRS 125B.070. This presumption may be rebutted by evidence
proving that the needs of a particular child are not met by the applicable formula.
b. Statistical realities in application of the ceiling; apparent technical errors
The Committee noted that the ceiling (like the floor) has a differential impact on persons at different

income levels, depending on the number of children involved. For one child, the ceiling is a factor when
the Obligor's income reaches $33,335.00 per year. For two children, the ceiling applies when the Obligor's

3% The Consumer Price Index for All Urban Consumers, per the U.S. Department of Labor,
Bureau of Labor Statistics.

31 The CPI-U chart is attached as Exhibit 6.
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income exceeds $48,000.00 annually. For three children, the ceiling is a factor above $62,100.00. For four
children, Obligor income must reach $77,450.00.

Statistics submitted to the 1989 legislature by the Junior League indicated that average yearly income
in Nevada at that time was $15,984.00.”> The Employment Security Statistics Division in Carson City
reported that the 1991 average income in Nevada was $19,035.00, ranking Nevada 13th among states. The
Division related that California average income was $20,667.00, and Western United States average income
was $20,133.00. United States average income was $18,691.00.

United States Commerce Department figures were not very different. The federal figures indicated
thatin 1991, Nevada had a per-capita income of $19,175.00, ranking Nevada 15th in the nation, as compared
with California's $20,952.00 and a far western regional average of $20,455.00.%

The practical effect of the ceiling is to impose the same child support obligation on a group of
Obligors across a variety of income levels, although as discussed below, the ceiling is not absolute.** The
consensus was that the ceiling is most commonly applied when an Obligor's gross income is not much higher
than the cutoff.

For example, the one-child Obligor income cutoff is $2,777.75 per month ($33,333.00 per year).
Above that income level, the presumptive ceiling applies. In the experience of the Committee, an Obligor
with an annual income of $35,000.00 to $50,000.00 is more likely to benefit from application of the ceiling
than an Obligor with an income of $50,000.00 to $100,000.00 per year. The higher the Obligor's income,
the more likely the court would exceed the presumptive ceiling. Not all committee members viewed this
as a problem.

The legislature should consider whether the ceiling should be raised to reflect inflation since passage
of the original legislation. Using the same figures referenced above, for the ceiling to have the same relative
value that it had in 1987, the $500.00 per month per child would have to be increased to $608.35. If the
ceiling remains at $500.00, an increasing number of Obligors will pay less child support than if the
percentage were applied, because income levels are increasing due to inflation.

In any event, there appears to be an inadvertent error in the phrasing of the statute. As currently set
out there is no ceiling whatsoever in cases where there are more than four children. The statute applies the
ceiling to support "pursuant to subparagraphs (1) to (4), inclusive," implying the exclusion of cases in which
there are five or more children. The legislative history sheds no light on this.

RECOMMENDATION: The ceiling should apply to all families, regardless of size; the "(4)" in
the last part of NRS 125B.070(b) should be changed to "(5)."

32 See legislative history of A.B. 85 at 1044, 1104.

33 See Las Vegas Review-Journal, April 23, 1992, at 16A, col. 3, citing 1991 "Household and
Family Characteristics" study by the Commerce Department. The article recounted several other
statistical rankings, but it should be noted that per capita income is a different measure than average
income.

** The matter may be one of perspective. From the view of providing for children, the ceiling
could be said to provide the same support for children irrespective of the differing incomes of their
non-custodial parents, thus denying to some children the share of non-custodial income provided to
others. Focusing on the non-custodians, it could be said that the ceiling defines the maximum
income that would be tapped for child support, thus requiring the same payments from persons with
varying abilities to make those payments.
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c. Philosophical basis of the ceiling; applicable cases

There was considerable debate between Committee members as to whether or not the presumptive
ceiling was enacted because the legislature believed that $500.00 per month per child was sufficient to meet
a child's basic needs and the guidelines were only intended to fulfill that purpose. There is also some
question as to what "basic needs" means, since it could reasonably be interpreted as referring to either an
absolute standard correlated to the poverty level, or a relative standard that would be based on the on the
standard of living enjoyed by the family. The debate was not resolved because the legislative history does
not reflect intent.

The structure of the child support statute appears to be designed to facilitate a child's sharing in the
parents' wealth. That is the conclusion reached by the Nevada Supreme Court.

In Herz v. Gabler-Herz, 107 Nev. , P.2d (Adv. Opn. No. 20, Mar. 28, 1991) the court
held that an award of child support of $1,000.00 per child does not require proof that amount is necessary
to meet the child's needs. Support above the ceiling may be based upon what is "fair and equitable" in light
of "the vastly different incomes and financial resources of the plaintiff and defendant, and the amount of
time the children will spend with each parent as a result of this decree." The court found no abuse of
discretion in the district court's finding that "extensive evidence of defendant's wealth" was an appropriate
basis for a child support award at double the presumptive ceiling.

Herz thus suggests that "factors other than need" may be properly looked to in exceeding the
presumptive ceiling. Although the case does not indicate what other factors might be appropriate, it does
suggest that disproportionate wealth is one such factor.

Herz certainly implies that the primary goal of our child support statute is to ensure that a child
shares the standard of living enjoyed by the non-custodial parent. The case does not address the question
of "hidden alimony." The elimination of need as a prerequisite for additional support, however, impliedly
subordinated any such concern to the desire to allow children to share in the standard of living of the
wealthier parent.

In Chambers ex rel. Cochran v. Sanderson, 107 Nev. , P.2d (Adv. Opn. No. 132, Dec.
6, 1991), the court reversed a $500.00 per month support award in a paternity action. The Supreme Court
criticized the trial court for incorrectly assuming that support beyond $500.00 under what is now NRS
125B.070(1)(b) can only be awarded on showing that the needs of a particular child are not met by that sum.

Chambers makes it clear that it is appropriate for a wealthy non-custodial parent to pay more in child
support than a less wealthy non-custodial parent. If the court's analysis is correct, then the statute must have
a "standard of living maintenance" or at least "income sharing" purpose, rather than solely a "meeting of
need" purpose, irrespective of the statutory language regarding a child's "basic needs."

Having reached that conclusion, the Committee examined whether the ceiling should be deleted
entirely as philosophically inconsistent with maintaining children's standard of living. The Committee
unanimously concluded that there is an unavoidable tension between maintenance of a child's standards of
living (or at least income sharing) on the one hand, and avoiding subsidization of the former spouse as
primary custodian on the other.

A majority of the Committee concluded that "penalizing the child" (by keeping support awards low
enough that the former spouse would ot be substantially subsidized) was the greater evil. A minority felt
that it would be inappropriate to take any action within the bounds of the child support statute that would
have the effect of a de facto alimony award, even if it was temporary (since measured by the minority of the
children).

If the legislature agrees with the majority of this Committee, and the Nevada Supreme Court, that
the child support statutes have a "maintenance of lifestyle" or "income sharing" purpose, then that goal
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should be reflected in a statutory statement of purpose, and the ceiling should be modified or eliminated.
If the legislature disagrees and believes that the statute should be based solely on satisfaction of some
definition of "basic needs," then that purpose should be reflected in a statutory statement of purpose.

d. Discussion of means of rectifying perceived conflict in the statutory ceiling

If the legislature agrees that a purpose of the child support statute is "maintenance of lifestyle" or
"income sharing," then it must also recognize that the ceiling interferes with that purpose. That interference
should then be eliminated, or at least minimized.

One suggestion is to change the focus of what the statute is intended to preserve, from access by a
child to a percentage of the non-custodian's income, to maintenance of the child's standard of living. Such
a change of focus, of course, would require an entirely different starting point for the statute. Instead of
beginning with the Obligor's income, the court would have to determine the cost of maintaining the child's
standard of living, and then examine the wherewithal of the parties to find the resources for doing so. The
Commi;gtee noted that this would necessarily entail at least a partial abandonment of the Wisconsin Guideline
model.

One possible approach discussed is to make the matter one of evidentiary burdens. There would be
no statutory ceiling except where the Obligor could prove that its application would not alter the lifestyle
of the child. This would have the real-world effect of eliminating application of the ceiling in the majority
of cases, while maintaining the Wisconsin approach. Again, the actual question is one of legislative
priorities. This proposal would be reasonable if priority is given to maintaining the child's standard of living,
rather than protecting Obligors from subsidizing their former spouses.

Another option is to limit its application above a certain income level of the Obligor. In substance,
this is what the Herz and Chambers cases already do, but those cases do not give any guidance as to the
appropriate income levels. Ifthe legislature wishes to formalize application of the principals set out in those
cases, more uniform application of the rules will be achieved if a specific Obligor income level is selected
beyond which the ceiling would not apply. For example, the statute could provide that the ceiling is
inapplicable if the non-custodial parent's income is $60,000.00 or greater. Note that under the current
statute, an Obligor at that income level with two children would save about $250.00 per month, while an
Obligor with three children would not yet reach the ceiling.

Additionally, if the ceiling is made expressly inapplicable in some circumstances, then guidance
should be given as to what the trial courts are to do instead in such cases, whether it be the application of
judicial discretion, the analysis of the needs or lifestyle of the child, or something else.

A variation of this approach would make the ceiling inapplicable once there is a specified gap
between Obligor and Recipient incomes, so if both parents were wealthy the non-custodian would not simply
be transferring wealth to the primary custodian.

Presuming the ceiling is retained, there is still the question of setting it at the appropriate level. The
Committee is divided as to whether the ceiling (apart from considerations of inflation) should be higher than
itis. The legislature must choose whether it wishes to shield the Obligor from application of the otherwise
applicable guideline percentages at a given income level. Because of the differential impact of the ceiling
based upon number of children, the legislature must also consider whether the "dollars per child" form of
the ceiling is unfair.

3% Please see Section V of this Report for a discussion of the theoretical bases underlying the
alternative formulae that are in use elsewhere.
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RECOMMENDATION: The majority of the Committee recommends, in light of all the factors
discussed above, that the presumptive ceiling be raised to $1,000.00 per month per child. It is believed that
this change would prevent more hardship and inequity than it would cause.

C. Role of child care expenses

This matter concerns day care costs and other child care costs exclusive of medical care. The
question is whether an amount in addition to guideline support should be assessed to compensate the
custodial parent for the additional cost of such care above and beyond normal living costs. The underlying
presumption in asking this question is that child care costs are not already factored in as a cost of living for
which the statutory formula compensates the custodial parent. This presumption may be incorrect.

Itis uncertain how the existing statutory framework should be interpreted. Unlike medical expenses
(discussed in the next section), there is no presumptive treatment of child care expenses in the existing
guideline. Rather, "the cost of child care" is one of the enumerated factors that the court shall consider when
adjusting the amount of support of a child upon specific findings of fact.*®

In her 1990 article entitled "A Guide to the Guidelines," Diane Dodson observed that under the
Wisconsin model, there is no separate consideration given to child care costs, which are presumed subsumed
in guideline support.”” She also noted that the guidelines were based on a number of different studies, and
"because many of the studies were based on data gathered between 1950 and 1980, these estimates were
probably made before many mothers worked and before there were such large resulting child-care costs."
In other words, it is possible that the economic data underlying the Wisconsin model contains a false
premise: that such costs are not an important component of figuring a support obligation.

The Committee consensus is that child care costs are not adequately reflected in the current statutory
framework, at least in cases where both parents are working, and at least one child is not yet of school age.
While expenditures for food, clothing, recreation, etc., increase as children get older, the Committee did not
believe that in most cases total expenditures for older children were any higher than for pre-school children's
child care, which typically costs $65.00 to $75.00 or more per child per week.

In the experience of the Committee, Nevada courts seldom apply NRS 125B.080(9)(b) as a factor
in deviating either upwards or downwards from formula support. This is likely because there is no
legislative indication as to whether or not the formula presumes that such costs are being incurred.

Several income-shares states use their child support formulas to derive a guideline obligation, and
then add to that obligation a further sum representing the non-custodian's share of the costs of child care.
Forty states add "child care" to their formula child support, in some way.”® The implicit conclusion is that
most states believe that child care should be separately added in cases in which it is actually involved.

Older studies attribute 1.57 percent to 4.67 percent of gross income to payment of both child care
and extraordinary medical expenses, with the smallest percentage expended by the wealthiest individuals,

% See NRS 125B.080(9)(b).

" Dodson, A Guide to the Guidelines; New child support rules are helping custodial parents
bridge the financial gap, Spring, 1988 Family Advocate 4 (American Bar Association), at 9.

*¥ Child Support Abuse of Discretion Reviews (National Center for State Courts, pre-publication
draft tables, 1991), Table 7.
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and the largest percentage paid by the poorest individuals.*” The actual dollars spent on both items increased
with the parents' incomes, but the percentage of income spent declined as incomes rose.

A more modern survey examined children whose primary custodians were employed in the labor
force.* The survey found that cash payments were made by a third of employed women for child care
services, and that child care consumed 5 percent to 21 percent of monthly family income, depending upon
the economic level of the family.*' The studies underlying the original Wisconsin formula thus seem to be
outdated. Child care costs are a much more significant percentage of total expenditures on children than
they were at the time of those studies.

As a matter of fairness, it would be best not to presume the existence of such expenses and raise all
child support accordingly, since in some cases the expense will be zero, while in others it might be
considerable. The best approach would be to leave child care factors outside of the formula and add them
to the support obligation only when the facts of the case so warrant.

If child care costs are already included in the percentages of the formula, however, then this separate
treatment may require /owering the guideline support by whatever portion of the support percentage was
intended to pay for that cost, and then adding actual expenses on top of guideline support.

There are problems with the logic of lowering the percentages in the existing formula by any
particular amount. As noted elsewhere in this Report, it appears that when the original formula percentages
were established in Wisconsin, they were artificially lowered for political purposes after the statistical
evidence gave percentages of income used for the support of children that were considered "too high."*
Thus, any reduction designed to compensate for the portion of the formula corresponding to child care costs

39 See Development of Guidelines for Child Support Orders, supra, at 1I-135. The data dates from
1972-1973, and is graphed across income categories ranging from "$0-2,999" to "$25,000 or more."
While not an entirely smooth curve, the chart seemed to show that the proportion of gross income
spent on child care and extraordinary medical expenses was greatest for those in the lower
socioeconomic groups. It seems possible that the uneven results that lowest end of the income
spectrum reflects the impact of social programs.

% O'Connell & Bachu, Who's Minding the Kids? Child Care Arrangements: Winter 1986-87,
Current Population Reports, Household Economic Studies, Series P-70, No. 20, U.S. Department
of Commerce, Bureau of the Census, as excerpted and reprinted in U.S. Dept. of Agriculture,
Agricultural Research Service, 4 Family Economics Review No. 1, at 26. The researchers found that
51% of women between the ages of 18 and 44 who had given birth in the prior year were employed
in the labor force, up from 31% in 1976. Another recent study found that 70% of divorced women
with children under 6 years of age were in the labor force. U.S. Department of Commerce, Bureau
of the Census, 1989, Statistical Abstract of the United States, 1989 (109th ed.), cited in Lino,
Expenditures on a Child by Single-Parent Families, Family Economics Review, Mar. 1991, 2, at 5.

*! This survey included intact families, so these percentages represent the portion of the combined
income from both parents. The percentage would be higher if only the mother's income was
considered.

2 See, e.g., discussion in Dodson, 4 Guide to the Guidelines, Spring 1988 Family Advocate 4,
at 7, 9 (American Bar Association).
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would have to be some fr-action of that portion.” There is no reliable evidence available upon which to base
a reduction.

Nothing in the legislative history indicates what costs were presumptively included or excluded.*
If the statute does not already include a component that estimates these costs, then a reduction would be
unwarranted.

A majority of the committee believes that the Nevada statutory formula should be interpreted as not
including child care costs, so that the costs may be awarded separately in those cases where such costs are
incurred. A separate subsection preceding or following, and similar to, the existing NRS 125B.080(7)
should be added explicitly dealing with child care expenses, and the existing NRS 125B.080(9)(b) should
be deleted.

How to allocate child care costs is another question. Presumably, some form of income comparison
between the parents would be required,*’ unless the legislature wished to simply impose an equal division
of the expense.*® For reasons set out at greater length in the next section of this Report, the Committee
recommends a proportional, rather than equal, split of these expenses.

RECOMMENDATION: Child care expenses should be awarded in addition to the formula amount
and allocated between the parents in proportion to their relative incomes. The current formula percentages
should not be modified to reflect this addition.

# If, as seems likely from the available information, the drafters of the Wisconsin formula had
assigned a 2% value to child care and medical expenses, it would not be appropriate to simply lower
the Nevada guideline from 18% for one child to 16% if child care is to be separately added to our
statute. Ifthe Wisconsin drafters had derived an original percentage of 25% for support of one child,
but lowered that percentage to 17%, then the portion of the formula percentage corresponding to
child care and medical expenses would have shrunk from 2% to 1%. See Dodson, A Guide to the
Guidelines, Spring 1988 Family Advocate 4, at 9 (American Bar Association). Eliminating the
"child care component" in the formula would therefore cause a change of half a percent or less,
depending upon how much of the original item was for child care and how much was for medical
expenses.

* The original Governor's Commission report listed child care as a ground to be considered for
variance from the formula, but did not indicate if it was to be considered for increasing support if
such expenses existed and were paid by the custodian, or for decreasing support if paid by the
noncustodian.

* This is essentially a short form version of an income shares approach. Note that there are at
least two different ways of doing the math. If the non-custodian made $30,000.00 per year, and the
custodian made $10,000.00 per year, it could be said that the non-custodian should pay 75% of the
child care expense, since that party made 75% of the parties' combined income. Alternatively, it
could be said that the non-custodian had three times more income than the custodian, and therefore
should pay 66.66% of the expense (i.e., three times more than the custodian's share). If the
legislature enacts a pro-rata division, one approach or the other should be specified to avoid
confusion.

% That is the approach taken in the existing statutory framework for medical expenses. See NRS
125B.080(7). As noted below in this Report, the Committee generally disfavors such a mandated
equal division because it has a disproportionate impact upon the poorer parent.
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D. Role of medical expenses (normal and extraordinary)
The current statute provides that:

Expenses for health care which are not reimbursed, including expenses for medical,
surgical, dental, orthodontic and optical expenses, must be borne equally by both parents in
the absence of extraordinary circumstances.

Two issues are presented. First, whether this matter should be subsumed in the guidelines or
determined separately when the circumstances warrant it; and second, whether the division of medical
expenses should be "equal" or "proportionate."

1. Whether medical expenses should be presumed or calculated

Many of the considerations addressed in the discussion of child care above, are equally applicable
here. As with child care, medical expenses may be considerable in some cases and non-existent in others.
The same policy considerations of fairness and simplicity apply as whether such widely varying costs should
be averaged and made part of the formula, or left out of the formula and added to formula support in
appropriate cases.

Twenty-nine states add "extraordinary medical expenses" to their formula child support, in some
way."” The implicit conclusion in that method of calculating support is that actual, not presumed, medical
expenses should be considered. Of course, a somewhat smaller number of states have implicitly concluded
otherwise.

The Nevada statute varies from the Wisconsin model in that it does not subsume medical expenses
within the basic support obligation.*® Accordingly, it could be said that our statutory scheme is more
generous than the Wisconsin model, to the extent that the guideline percentages already include some
consideration of medical expenses. Asnoted above, however, the economic data used to construct the model
is dated, and it is common knowledge that medical costs have been rising at a pace far in excess of inflation,
therefore increasing the percentage of income necessary to pay medical expenses.

One more modern statistical study indicates that medical expenses comprise 4 to 5 percent of all
expenditures on children.* The Committee was unable to find a trustworthy measure of income typically
consumed for children's medical care. This is of lesser concern, since the existing statutory framework
already adds this component to formula support.

Aswith the issue of child care, however, the question is whether it should be subsumed in the general
guideline support or broken out (as it is currently) to be divided between parents and paid over and above
that support.

*7 Child Support Abuse of Discretion Reviews (National Center for State Courts, pre-publication
draft tables, 1991), Table 7.

* It was Ms. Dodson's observation in 1988 that both child care and medical expenses were
subsumed in guideline support in Wisconsin model states. See A Guide to the Guidelines, supra,
at 9. This observation may not have been entirely accurate. In North Dakota, for example, medical
expenses paid are deducted from gross income before support is calculated, which has the effect of
lowering support owed by something less than dollar-for-dollar. Mississippi and Alaska allow
modification of guideline support for "extraordinary" medical expenses.

¥ See Expenditures on a Child by Husband-Wife Families, U.S. Dept. of Agriculture, Agricultural
Research Service, reprinted in 4 Family Economics Review No. 1, at 32-34.
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RECOMMENDATION: The statutory treatment of medical expenses (as an item separately
calculated and added to formula support) should not be changed.

2. Whether medical expenses should be divided equally or proportionately

This particular issue has a very low complaint rate; i.e., both in their practices and in Committee
service, the members have found few persons who feel that they have been treated unfairly under the existing
statutory provision.

Nevertheless, the Committee is troubled by the inherent inequity of the current heavy presumption
favoring equal division of medical costs in cases in which the parents have greatly dissimilar abilities to
meet those expenses. An alternative would be proportionate allocation of the cost in accordance with the
income of the parents.

If, for example, the non-custodian has five times more income than the custodian, it seems logical
that the non-custodian should pay five times more toward the expenses. Obviously, if there were no such
expenses, there would be no such charge.”

RECOMMENDATION: Liability for uncovered medical expenses should be shared by parents in
proportion to their relative incomes rather than equally.

3. Question of contradictions/interference with other statutory provisions; examine
interplay with NRS 125.510(1)(a), NRS 125.450(1)

NRS 125.510(1)(a) currently provides as follows:

In determining custody of a minor child in an action brought under this chapter, the
court may: . . . During the pendency of the action, at the final hearing or at any time thereafter
during the minority of any of the children of the marriage, make such an order for the
custody, care, education, maintenance and support of the minor children as appears in their
best interest . . . .

NRS 125.450(1) currently provides as follows:

No court may grant a divorce, separate maintenance or annulment pursuant to this
chapter, if there are one or more minor children residing in this state who are the issue of the
relationship, without first providing for the medical and other care, support, education and
maintenance of those children as required by chapter 125B of NRS.

It would appear that there is some question raised by these statutes as to the discretion of the District
Court in fashioning orders for support of children. Does NRS 125.510(1)(a) constitute a general equitable
exception to the guidelines? If not, is the provision subject to the restrictions in the guidelines? Is it mere
surplusage?

For example, one Domestic Relations Referee in Las Vegas has expressed the opinion that the
guidelines presume "zero contribution" in addition to guideline support.”’ Therefore, in cases in which the
non-custodian is bearing a cost for insurance premiums, that parent is given a dollar-for-dollar reduction in

%0 As noted above, there is more than one way to do the math for such pro-rata divisions.

*! The validity of this position is examined at greater length in the discussion below of shared
custody cases.
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child support owed. At least one other Referee gives a credit to the non-custodian for 4alf of such premium
payments. Several judges follow neither approach.

For items that are not explicitly addressed (such as health care premiums), some legislative guidance
is desirable to achieve greater uniformity in the courts. The available choices are: that such expenses are
presumptively to be borne by the custodial parent, with the non-custodian's share subsumed in the general
support amount; that such expenses are to be divided equally between the parties; or that such expenses are
to be divided proportionately between the parties in accordance with their incomes.

Currently, with the exception of health care costs, the presumption in the courts appear to be in line
with the view of the Referee who believes that unless noted otherwise, the non-custodian's contribution to
all other expenses are subsumed in the guideline support. This presumption weakens with a widening
income gap between the parents, so that (on a variety of grounds) judicial officers have had non-custodial
parents pay for various additional costs in addition to guideline support where the non-custodian has greatly
superior resources. If this state of affairs is not acceptable to the legislative will, then further clarification
should be given in the form of amendment of these statutes.

E. Role of other children/second or later families

A large proportion of child support cases involve multiple families. It is no longer unusual for
parents to have one or more former spouses, or to be custodians of children from one marriage and non-
custodians of children from another. One commentator has stated:

multiple family situations are no longer the exception, but the rule. About half of marriages
-- and an even greater proportion of divorces -- involve at least one partner who has been
married before. A substantial portion, as well, involve at least one partner with a child or
children from that former marriage or another former union.”

There are two basic questions. First, should a support obligation be adjusted because of an Obligor's
responsibility to support others? If so, then the second question is how, if at all, should those obligations
be ranked? In other words, does the existence of the earlier obligation have any impact on the sums that
should be considered "available" for support under the statute for the later obligation? Does the earlier
obligation have priority, or should the existence of the second obligation justify reduction of the earlier
obligation? Should it make any difference whether the second obligation is within the context of an intact
second family or by means of a later court-ordered obligation? These questions are addressed below.

1. Review of Hoover and Scott

In Hoover v. Hoover, 106 Nev. 388, 793 P.2d 1329 (1990), the Nevada Supreme Court examined
NRS 125B.070 to decide whether statutory child support should be reduced by taking into account other
children of a noncustodial parent. Because there were two children before the court, it imposed a 25% of
gross obligation against the non-custodian. Mr. Hoover, arguing that he had two other children from another
relationship, alleged that the court should have applied the four-child percentage (31%) to his income, and
then divided that sum in half to yield child support to the custodian of the children before the court.

Rejecting that argument, the court noted the existence of the "first mortgage" and "equal treatment"
approaches to determining the relative rights of first and second families (without so titling them)®® The

>2 Takas, The Treatment of Multiple Family Cases Under State Child Support Guidelines at 2
(U.S. Dep't of Health and Human Services 1991), citing V. Fuchs, How we live; an economic
perspective on Americans from birth to death (1983).

> These are explored in greater detail below.
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court found the current statutory language unambiguous, and held that it is for the legislature to determine
if the existence of subsequent children should lessen a pre-existing duty of support. The court also noted
that if appropriate, courts were free to modify support in light of obligations to support others under NRS
125B.080(9)(e).

A year later, in Scott v. Scott, 107 Nev. , P.2d (Adv. Opn. No. 130, Dec. 6, 1991), the
court looked at a proceeding to modify child support. The court found that deviation from the formula by
the district court (from $793.43 for two children to $600.00) was proper under NRS 125B.080 because of
the Obligor's responsibilities to his second wife and two other children, plus direct payment of unspecified
"other necessary expenses" for the two subject children, and in light of the relative income of the parties.
The court distinguished Hoover since in this case no "formula" approach was used and the order was not
based entirely on the new children.

Hoover was viewed by some as an absolutist view that no downward modification of support should
be countenanced by courts based on the Obligor's duty to support others after the first obligation was
established, notwithstanding the court's discussion of 125B.080(9)(e). Such concerns were alleviated by
Scott, which shows that the "support of others" clause is applicable equally to establish or modify earlier or
later support obligations based upon the existence of responsibility to support others. What the court would
not allow, however, was a formulaic approach to such modifications, thereby requiring the application of
judicial discretion in all cases in which support of others was alleged to be a factor.

The legislative question is whether these interpretations of the statutory scheme are compatible with
the legislative intent in enacting the guidelines. If no modification of any support obligation based upon any
other support obligation was intended, then 125B.080(9)(e) should be repealed, or substantially rephrased.
If it was intended to apply to only later-created obligations (i.e., if it was intended to modify the support
available in a second divorce, but not apply to reduce an obligation from a first divorce), the provision
should be reworded to so state, since the current court interpretation is otherwise. If the intention of the
provision is to always reduce support when another support obligation exists, the provision should be
removed from NRS 125B.080(9) and moved to apply more directly to the determination of support.

It must be pointed out that other states approach this question in different ways. There are even
differences between Wisconsin-model states. In Wisconsin itself, for example, the formula reduces the
amount available for support, against which the guidelines are applied, by the amount of support actually
paid pursuant to prior court order.

a. Presuming second family should be considered, should we have a "first
mortgage" or "equal treatment" approach to evaluation of second family?

This matter is the one alluded to in Hoover. It is worth noting that learned bodies have made
conflicting recommendations in this area. The 1985 Governor's Commission made the following assertion
in the "Preliminary Statement of Intent in Regard to Visitation and Child Support":

In determining support obligations many courts have taken the position that the
creation of a new family is a voluntary act. They have taken the position that the father's
prior support obligations take precedence over the needs of a new family, and that it may be
appropriate to give priority to children from an earlier marriage or relationship in assessing
the extent to which children born subsequently may reduce pre-existing child support
obligations.

As a result, the more feasible approach in taking other support obligations into
account is to subtract pre-existing child support obligations from net income prior to
establishing the amount of a new order. The effect of this mechanism is to give economic
preference to pre-existing obligations because the court order for such obligations would
have been made without taking into account the obligor's financial responsibility for
subsequent children.
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After extensive examination of the literature, it is the opinion of the Commission that
until a sense of responsibility, as it relates to visitation and support, is established with
custodial and non-custodial parents for initial obligations, we will continue to encourage
irresponsible treatment of children who are the product(s) of multiple marriages.**

Thus, the Commission adopted a "first mortgage" approach to families, whereby the earliest obligation has
priority and presumably would not be affected by later-created support obligations. This approach carried
with it a number of policy recommendations involving treatment of these cases. Under this approach,
children of a first marriage are insulated from the post-divorce choices made by the Obligor parent.

Theoretically, resources deemed "available" for support of the second relationship could either be
lowered by the amount of support paid under the earlier obligation, or not. The existing statutory scheme
makes it possible, but not mandatory, for a court to do so, by making "the support others" a factor that could,
but need not, be utilized by the court in varying from guideline support otherwise payable.

On the other hand, the Advisory Panel to the U.S. Department of Health and Human Services, in
authoring the Development of Guidelines for Child Support Orders, included in the preface to their final
report eight guiding principles. Number four of those was:

Each child of a given parent has an equal right to share in that parent's income, subject to
factors such as age of the child, income of each parent, income of current spouses, and the
presence of other dependents.”

Thus, the Advisory Panel adopted the "equal treatment" apg)roach, which necessarily colored its view of
which models were most appropriate for adoption by states.” Starting from this basis, the children of the
first relationship are in the same position as those of the second relationship as to the pool of resources from
the Obligor deemed "available" for support.

It should be noted that in the state of Wisconsin, the total amount that would be owed by an Obligor
with two successive support obligations is lowered by the support payable under the earlier obligation, but
the reverse also occurs, so that support under the earlier obligation is lowered by imputed support payable
to the children of a later relationship, whether that relationship is intact or has been dissolved by court order.

Some useful information is found in the literature on this subject. Recently, the U.S. Department
of Health and Human Services released a study entitled "The Treatment of Multiple Family Cases Under
State Child Support Guidelines."” After noting that most cases today involve multiple family situations,
the author noted that lack of adequate consideration of such situations will probably lead to inequitable

** Governor's Commission Report, supra, at 1-2.

> Development of Guidelines for Child Support Orders, supra, at I-4. Some commentators have
taken the position that such an approach is a constitutional necessity. See Note, Second Children
Second Best? Equal Protection for Successive Families Under State Child Support Guidelines, 18
Hastings Const. L.Q. 881 (1991).

> The Panel recommended adoption of the Income Shares Model or Delaware Melson formula.
Id. at 1-15-17,

> Published July, 1991. The study was conducted by Marianne Takas, Assistant Staff Director,
Child Support Project, Center on Children and the Law, American Bar Association (hereafter,
"Treatment of Multiple Families").
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treatment of custodians, non-custodians, or both.® In examining how the various model formulas fare in
multiple-family cases, the author concluded:

The simplicity of the percentage of income method proves a practical asset when
addressing multiple family issues. Because the guideline does not require an intricate
formula in a simple case, it can more easily incorporate additional steps in a more complex
case.

The fact that the percentage of income method [ Wisconsin model] does not directly
address custodial parent income, however, may be a significant political barrier to addressing
multiple family issues. While the support amounts are set based upon a concept of shared
responsibility, nowhere in the formula does custodial parent income actually appear. It may
therefore be perceived as inequitable and even illogical to consider the impact of prior and
subsequent children and partners, while custodial income remains only indirectly reflected
in the formula.”

The only formula the author found would deal with multiple-family cases without any necessary
adaptation was the Cassety (equalization of household living standards) model, which has not been enacted
in any state, and which has a significant drawback:

While appealing in its simplicity and apparent perfect equality, the Cassety model
would almost certainly be controversial as applied to multiple families. It would equalize
living standards no matter what the decisions and actions of each parent. If one parent had
the fortune to marry a high earner, the other would share the benefit equally. If one chose
to have four new children, the other would share equally in the economic cost. Two parties
who had chosen to divorce would be economically wedded for life, each sharing the full
impact of decisions over w