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§ 1408.

Payment of retired or retainer pay in compliance with court orders.

(a) Definitions. In this section:

(1) The term “co urt” means--

(A) any court of competent jurisdiction of any State, the District of Columbia, the Commonwealth of  Puerto

Rico, Guam, American Samoa, the Virgin Islands, the Northern Mariana Islands, and the Trust Territory of

the Pacific Islands;

(B) any court of the United States (as defined in section 451 of title 28) having competent jurisdiction;

(C) any court of competent jurisdiction of a foreign country with which the United States has an agreement

requiring the United States to honor any court order of such country; and

(D) any administrative or judicial tribunal of a State competent to enter orders for support or maintenance

(including a State agency administering a program under a State plan approved under part D of title IV of the

Social Security Ac t [42 U.S.C.S. §§ 651 et seq.]), and, for purposes of this subparagraph, the term “State”

includes the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, and American

Samoa.

(2) The term “court order” means a final decree of divorce, dissolution, annulment, or legal separation issued

by a court, or a court ordered, ratified, or approved property settlement incident to such a decree (including

a final decree modifying the terms of a previously issued decree of divorce, dissolution, annulment, or legal

separation, or a cou rt ordered , ratified, or app roved p roperty se ttlemen t incident to such previously issued

decree), or a support order, as defined in section 453(p) of the Soc ial Security Act (42 U.S.C. 653(p)), which--

(A) is issue d in acco rdance  with the laws  of the jurisd iction of that c ourt;

(B) provides for--

(i) payment of child support (as defined in section 459(i)(2) of the Social Security Act (42 U.S.C. 659(i)(2));

(ii) payment of alimony (as defined in section 459(I)(3) of the Social Security Act (42 U.S.C. 659(i)(3)); or

(iii) division of property (including a division of community property); and

(C) in the ca se of  a divis ion of  prop erty, sp ecific ally pro vides  for the paym ent o f an a mo unt, e xpre ssed in

dollars or as a percentage of disposable retired pay, from the disposable retired pay of a member to the

spouse or form er spouse of that m ember.



(3) The term “final decree” means a decree from which no appeal may be taken or from which no appeal has

been tak en w ithin th e tim e allow ed fo r tak ing su ch ap pea ls under the laws applicable to such appeals, or a

decree from  which tim ely app eal has been taken and such appeal has been finally decided under the laws

applicable to such appeals.

(4) The term “disposable retired pay” means the total monthly retired pay to wh ich a m em ber is  entitled less

amounts w hich--

(A) are owed by that member to the United States for previous overpayments of retired pay and for

reco upm ents  requ ired b y law re sultin g from e ntitlem ent to  retired pay;

(B) are deducted from the retired pay of such m em ber a s a re sult o f forf eiture s of re tired p ay ord ered  by a

court-martial or as a resu lt of a waiver of retired pay required by law in order to receive compensation under

title 5 or title 38;

(C) in the case of a member entitled to retired pay un der c hap ter 61  of this  title [10 U.S.C.S. §§ 1201 et seq.],

are equal to the amount of retired pay of the member under that chapter computed using the percentage of

the mem ber's disa bility on the date when the member was retired (or the date on which the member's name

was placed on the temporary disability retired list); or

(D) are deducted because of an election under chapter 73 of this title [10 U.S.C.S. §§ 1431 et seq.] to provide

an annuity to a spouse or former spouse to whom payment of a portion of such member's retired pay is being

made pursuant to a court order under this section.

(E), (F) [Redesignated]

(5) The term “member” includes a former member entitled to retired pay under section 12731 of this title.

(6) The term “spouse or former spouse” means the husband or wife, or for me r hus band or w ife, respectively,

of a mem ber who, on or before the date of a cou rt order, was married to that mem ber.

(7) T he te rm  “retire d pay”  includ es re taine r pay.

(b) Effective service of pro cess. For the pu rposes of this section --

(1) service of a court order is effective if--

(A) an appropriate agent of the Secretary concerned designated for receipt of service court orders under

regulations prescribed pursuant to subse ction (i) or, if no agent has been so  designated, the Secretary

concern ed, is  pers ona lly served or  is ser ved b y facs imile  or ele ctron ic tran sm ission or b y ma il;

(B) the court order is regular on its face;



(C) the court order or other documents served with the court order identify the member concerned and

include, if possible, the social security number of such member; and

(D) the court order or other documents served with the court order certify that the rights of the member under

the Soldiers' and Sailors' Civil Relief Act of 1940 (50 U.S.C. App. 501 et seq.) were observed; and

(2) a court order is regular on its face if the order--

(A) is issued by a court of competent jurisdiction;

(B) is legal in form; and

(C) includes nothing on its face that provides reasonable notice that it is issued without authority of law.

(c) Authority for court to treat retired pay as property of the member and spouse.

(1) Subject to the limitations of this section, a court may treat disposable retired pay payable to a member for

pay periods beginning after June 25, 1981, either as property solely of the member or as property of the

member  and his spouse in accordance with the law of the jurisdiction of such court. A court may not treat

retired pay as pro perty in any pro ceeding  to divide or partition any amount of retired pay of a member as the

property  of the member and the member's spouse or former spouse if a final decree of divorce, dissolution,

annulment, or legal separation (including a court ordered, ratified, or approved property settlement incident

to such decree) affecting the member and the member's spouse or former spouse (A) was issued before June

25, 1981, and (B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of the member as

property of the member and the member's spouse or former spouse.

(2) Notwiths tanding a ny other pro vision of law , this section  does n ot create  any right, title, or interest which

can be sold, assigned, transferred, or otherwise disposed of (including by inheritance) by a spouse or former

spouse. Payments by the Secretary concerned under subsection (d) to a spouse or former spouse with

respect to a division of retired pay as the property of a m em ber a nd the m em ber's  spou se un der th is

subsection may not be treated as amounts received as retired pay for service in the uniformed services.

(3) This se ction doe s not auth orize any co urt to orde r a me mbe r to apply for retirement or retire at a particular

time in order to effectuate any payment under this section.

(4) A court m ay not  treat t he dis posable  retired pay of a member in the manner described in paragraph (1)

unless the cour t has jurisd iction over th e me mbe r by reaso n of (A) h is residen ce, other than because of

military ass ignm ent, in  the te rritoria l jurisd iction  of the  cour t, (B) h is dom icile in the territorial jurisdiction of the

court, or (C ) his cons ent to the ju risdiction of th e court.

(d) Payments by Secretary concerned to (or for benefit of) spouse or former spouse.



(1) After effective  serv ice on  the S ecre tary co nce rned  of a c ourt o rder  prov iding f or the  paym ent o f child

support or alimony or, with respect to a division of property, specifically providing for the p aym ent of an

amount of the disposable retired pay from a member to the spouse or a former spouse of the member, the

Secretary shall  make payments (subject to the limitations of this section) from the disposable retired pay of

the member to the spouse or former spouse (or for the benefit of such spouse or former spouse to a State

disbursement unit established pursuant to section 454B of the Social Security Act [42 U.S.C.S. § 654b] or

othe r pub lic paye e des ignated by a  State , in accordance with part D of title IV of the Social Security Act [42

U.S.C.S. §§ 651 et seq.], as directed by court order, or as otherwise directed in accordance with such part

D) in an amoun t sufficient to satisfy the amou nt of child support and alimony set forth in the court order and,

with respect to a division of property, in the amount of disposable retired pay specifically provided for in the

court order. In the case of a spouse or former spouse who, pursuant to section 408(a)(3) of the Social Security

Act (42 U.S.C. 608(a)[(3)](4)), assigns to a State the rights of the spouse or former spous e to rece ive supp ort,

the Secretary concerned may make the child support payments referred to in the preceding sentence to that

State in amounts consistent with that assignment of rights. In the case of a member entitled to receive retired

pay on the date of the effective service of the court o rder , suc h paym ents  shall b egin n ot late r than  90 da ys

after the date of effective service. In the case of a mem ber not entitled to receive retired pay on the date of

the effective service of the court order, such paymen ts shall begin not later than 90 days after the date on

whic h the  me mb er firs t becom es en titled to  retired pay.

(2) If the spouse or former spouse to whom payments are to be made under this section was not marr ied to

the member for a period of 10 years or more during which the member performed at least 10 years of service

cred itable  in dete rm ining the m em ber's  eligibility f or ret ired p ay, payments may not be made under this section

to the extent that they include an amount resulting from the treatment by the court under subsection (c) of

disposable retired pay of  the m emb er as pro perty of the m emb er or prop erty of the member and his spouse.

(3) Paym ents under this section shall not be made m ore frequently than once each m onth, and the Secretary

concerned shall not be required to vary normal pay and disbursement cycles for retired pay in ord er to c om ply

with a court order.

(4) Payments from the dispo sab le retir ed pa y of a m em ber p ursu ant to  this sectio n sha ll term inate  in

accordance with th e term s of th e app licable  court order, but not later than the date of the death of the member

or the date o f the dea th of the spouse or former spouse to whom paym ents are being mad e, whichever occurs

first.

(5) If a co urt or der d esc ribed in paragraph (1) provides for a division of property (including a division of

com mun ity property) in addition to an amount of child support or alimony or the payment of an amount of

disposable retired pay as the  result o f the co urt's  treatment of such pay under subsection (c) as property of

the member and his spouse, the Secretary concerned shall pay (subject to the limitations of this section) from

the disposable retired pay of the mem ber to the spouse or form er spouse of the member, any part of the

amount payable to the spouse or former spouse under the division of property upon effective service of a  final

cou rt ord er of  garn ishm ent o f suc h am oun t from  such retir ed pa y.

(6)(A) The Secretary concerned may not accept service of a court order that is an out-of-S tate modification,

or comply with the provisions of such a court order, unless the court issuing that order has jurisdiction in the

manner specified in subsection (c)(4) over both the member and the spouse or former spouse involved.

(B) A court or der s hall  be considered to be an out-of-State modification for purposes of this paragraph if the

order--



(i) modifies a previous court order unde r this s ectio n upo n wh ich pa yme nts unde r this  subsection are based;

and

(ii) is issued by a court of a State other than the State of the court that issued the previous co urt order.

(e) Limitations.

(1) The tota l amou nt of the dis posab le retired pa y of a me mbe r payable u nder all co urt orders  pursua nt to

subsec tion (c ) ma y not exceed 50  perc ent o f suc h disp osable re tired p ay.

(2) In the event of effective service of more than one  court order which provides for payment to a spouse and

one or more former spouses or to more than one former spouse the disposable retired pay of the member

shall  be used to satisfy (s ubject to th e limitations  of parag raph (1) ) such c ourt orde rs on a firs t-com e, first-

served basis. Such court orders shall be satisfied (subject to the limitations of paragraph (1)) out of that

amount of dispos able retired  pay which  rema ins after the satisfaction of all court orders which have been

previously served.

(3)(A) In the event of effective service of conflicting court orders under this section which assert to direct that

different amounts be paid during a month to the same spouse or former spouse of the same member, the

Secretary concerned sha ll--

(i) pay to that spouse from the member's disposable retired pay the least amount directed to be paid during

that month by any such con flicting court order, but not more than the amount of disposable retired pay which

remains available for payment of such courts orders bas ed on when suc h court orders were effectively served

and the limitations of paragraph (1) and subpa ragraph (B) of paragraph (4);

(ii) retain an amount of disposable retired pay that is equal to the lesser of--

(I) the difference between the largest amount required by any conflicting court order to be paid to the spouse

or former spouse and the amount payable to the spouse or former spouse under clause (i); and

(II) the am oun t of dis posable r etired  pay wh ich re ma ins av ailable  for payment of any conflicting court order

based on when such court order was effectively served and the limitations of paragraph (1) and subparagraph

(B) of paragraph (4); and

(iii) pay to that member the amount which is equal to the amount of that member's disposable retired pay (less

any amo unt paid d uring suc h mo nth purs uant to  legal process served  under s ection 45 9 of the S ocial Sec urity

Act (42 U.S.C. 659) and any amount paid during such month pursuant to court orders effectively served under

this section, other than such conflicting court orders) minus--

(I) the amount of disposable retired pay paid under clause (i); and

(II) the amount of disposable retired pay retained under clause (ii).



(B) The  Sec retar y conc erne d sha ll hold th e am oun t retain ed un der c lause (ii)  of subparagraph (A) until such

time  as that Se creta ry is provided with a court order which has been certified by the member and the spouse

or form er spou se to be v alid and ap plicable to  the retained amount. Upo n being provided with such an order,

the Secretary shall pay the retained amount in accordance  with the order.

(4)(A) In the  even t of ef fectiv e ser vice o f a co urt or der u nde r this s ectio n and  the servic e of le gal p rocess

pursuant to section 459 of the Social Security Act (42 U.S.C. 659), both of which provide for payments during

a month from the same member, satisfaction of such court orders and legal process from the retired pay of

the member shall be on a first-come, first-served basis. Such court orders and legal process shall be satisfied

out of moneys which are subject to such orders and legal process and which remain available in accordance

with the limitations of paragraph (1) and subparagraph (B) of this paragraph during such month after the

satisfaction of all court orders or legal process which have been previously served.

(B) Notwithstanding any other provision of law, the total amount of the disposable retired pay of a member

payable by the Secretary concerned under all court orders pursuant to this section and all legal processes

pursuant to section 459 of the Social Security Act (42 U.S.C. 659) with respect to a member m ay not exceed

65 percent of the amount of the retired pay payable to such member that is considered under section 462 of

the Social Sec urity Act (42 U .S.C. 662 ) to be rem uneration  for em ployme nt that is paya ble by the United

States.

(5) A court o rder wh ich itself or be cause  of previou sly served  court o rders provides for the payment of an

amount which exceeds the amount of dispo sab le retir ed pa y availa ble fo r paym ent because  of the  limit  set

forth in paragraph (1), or which, because of previously served court orders or legal process previously served

under section 459 of the Social Security Act (42 U.S.C. 659), provides for payment of an amount that exceeds

the maximum am ount permitted under paragraph (1) or subparagraph (B) of paragraph (4), shall not be

considered to be  irregu lar on  its fac e sole ly for that reason. However, such order shall be considered to be

fully satisfied fo r purpos es of this s ection by the payment to the spouse or former spouse of the maximum

amount of dispos able retired pay permitted under paragraph (1) and s ubparagraph (B) of parag raph (4).

(6) Nothing in this section shall be construed to relieve a member  of liab ility for the paym ent o f alim ony, child

suppo rt, or other paym ents  requ ired b y a cour t orde r on th e gro unds tha t paym ents  ma de ou t of dis posable

retired pay under this section have been made in the maximum amount permitted under paragraph (1) or

subparagraph (B) o f paragra ph (4 ). Any s uch  unsa tisfied o bligation of a member m ay be enforced by any

means available under law other than the me ans  prov ided under this section in any case in which the

maximum  amount permitted under paragraph (1) has been paid and under s ection 45 9 of the S ocial Sec urity

Act (42 U.S.C. 659) in any case in which the maximum am ount permitted under subparagraph (B) of

paragraph (4) has been paid.

(f) Immunity of officers and employees of United States.

(1) The United States and any officer or employee of the United States shall not be liable with respect to any

payment made from retired pay to any mem ber, spou se, o r form er sp ouse pur suant to a  cour t orde r that is

regular on its face if such payment is made in accordance with this section and the regulations prescribed

pursuant to subsection (i).

(2) An officer or employee of the United States who, under regulations prescribed pursuant to subsection (i),

has the duty to res pond to  interrogatories shall not be su bjec t under an y law to  any dis ciplina ry actio n or c ivil

or criminal liability or penalty for, or because of, any disclosure of information made by him in carrying out any

of his duties which directly or indirectly pertain to answering such interrogatories.



(g) Notice to member of service of court order on Secretary concerned.

A person receiving effective service of a court order unde r this  section shall, as soon as possible, but not later

than 30 days a fter the da te on wh ich effec tive service  is mad e, send  a written notice of such court order

(together with a copy of such order) to the member affected by the court order at his last known address.

(h) Benefits for dep endents w ho are victims o f abuse by m embers losing  right to retired pay.

(1) If, in the case of a member or former mem ber of the armed forces  referred to in paragraph (2)(A), a court

order provides (in the manner applicable to a division of property) for the payment of an amount from the

disposable retired pay of th at m em ber o r form er m em ber (a s ce rtified  unde r para grap h (4))  to an  eligible

spouse or former spouse of that member or former member, the Secretary concerned, beginning upon

effective serv ice of  such cou rt ord er, sh all pay that amount in accordance with this subsection to such spouse

or former spouse.

(2) A spouse or form er spouse of a m ember or form er member of the armed forces  is eligible to receive

payment under this subs ection if--

(A) the member or former membe r, while a member of the armed forces and after becoming eligible to be

retired from the armed forces on the basis of years of service, has eligibility to receive retired pay terminated

as a result of m iscondu ct while a m emb er involving a buse o f a spou se or de pende nt child (as defin ed in

regulations prescribed by the Secretary of Defense or, for the Coast Guard when it is not operating as a

service in the Navy, by the Secretary of Transportation); and

(B) the spouse or form er spouse--

(i) was the victim of the abuse and was married to the member or former mem ber at the time of that abuse;

or

(ii) is a na tural o r ado pted  pare nt of a  depe ndent ch ild of th e m em ber o r form er m em ber w ho was the victim

of the abuse.

(3) The amount certified by the Secretary concerned under paragraph (4) with respect to a member or former

member  of the armed forces referred to in paragraph (2)(A) shall be deemed to be the disposable retired pay

of that member or former member for the purposes of this subsection.

(4) Upon the request of a court or an eligible spouse or former spouse of a member or former member of the

armed forces referred to in paragraph (2)(A) in connection with a civil action for the issuance of a court order

in the case of that member or former member, the Secretary concerned shall determine and certify the

amount of the monthly retired pay that the member or former mem ber would have been entitled to receive as

of the date of the certification--

(A) if the m em ber o r form er m em ber's  eligibility f or ret ired p ay had  not been  term inated as d esc ribed  in

paragraph (2)(A); and



(B) if, in the case of a member or former member not in receipt of retired pay immediately before that

termination of eligibility for retired pay, the member or former mem ber had  retired on th e effec tive date  of that

term ination of e ligibility.

(5) A court or der u nde r this s ubsectio n m ay pro vide th at wh enever re tired p ay is increased under section

1401a of this  title (or any other provision of law), the amount payable under the court order to the spouse or

former spouse of a member or former member described in paragraph (2)(A) shall be increased at the same

time  by the percent by which the retired pay of the member or former mem ber would have been increased

if the m em ber o r form er m em ber w ere re ceivin g retir ed pa y.

(6) Notwithstanding any other provision of law, a member or former member of the arme d forces  referred  to

in paragraph (2)(A) s hall ha ve no  ownersh ip inte rest in , or cla im a gains t, any a mo unt payab le und er this

section to a spouse or form er spouse of the m ember or form er mem ber.

(7)(A) If a former spouse receiving payments under this subsection with respect to a member or former

member  referred  to in parag raph (2) (A) m arries ag ain after su ch paym ents begin, the e ligibility of the former

spouse to receive further payments under this subsection shall terminate on the date of such marriage.

(B) A person's eligibility to receive payments under this subsection that is terminated under subparagraph (A)

by reason of remarriage shall be resumed in the event of the termination of that marriage by the death of that

perso n's spouse or by annulment or divorce. The resumption of payments shall begin as of the first day of the

mon th in which that marr iage is so te rmina ted. The  mon thly amo unt of the p ayme nts shall be the amount that

would have been paid if the continuity of the payments had not been interrupted by the marriage.

(8) Payments in accordance with this subsection shall be made out of funds in the Department of Defense

Military Retirement Fund established by section 1461 of this title or, in the case of the Coast  Guard, out of

funds appropriated to the Department of Transportation for payment of retired pay for the Coast Guard.

(9)(A) A spouse or former spouse of a member or former member of the armed forces referred to in

paragraph (2)(A), while receiving payments in accordance with this subsection, shall be entitled to receive

medical and den tal care, to us e com miss ary and ex chang e stores , and to rec eive any oth er bene fit that a

spouse or a former spouse of a retired member of the armed forces is entitled to receive on the basis of being

a spouse or former spouse, as the case may be, of a retired member of the armed forces in the same manner

as if th e m em ber o r form er m em ber re ferre d to in p arag raph  (2)(A ) was  entitle d to re tired p ay.

(B) A dependent child of a member or former mem ber referred to in paragraph (2)(A) who was a member of

the household of the member or former member at the time of the misconduct described in paragraph (2)(A)

sha ll be entitled to receive medical and dental care, to use comm issary and exchange stores, and  to have

other benefits provided to dependents of retired me mbers  of the armed forces in the same manner as if the

me mb er or f orm er m em ber re ferre d to in p arag raph  (2)(A ) was  entitle d to re tired p ay.

(C) If a spouse or a dep endent child elig ible or en titled to  rece ive a p articu lar be nefit u nde r this p arag raph  is

eligible  or entitled to receive that benefit under another provision of law, the eligibility or entitlement of that

spouse or for me r spo use  or de penden t child  to such be nefit  shall be determined under such other provision

of law instead of this paragraph.



(10)(A) For purposes of this subsection, in the case of a member of the armed forces who has been

sentenced by a court-martial to receive a punishment that will terminate the eligibility of that member to

receive retired pay if executed, the eligibility of that member to receive retired pay may, as determined by the

Secretary concerned, be considered terminated effective upon the approval of that sentence by the person

acting under section 860(c) of this title (article 60(c) of the Uniform C ode of Military Justice).

(B) If each form of the punishment that would result in the termination of eligibility to receive retired pay is later

remitted, set aside , or mitigated to a pu nishm ent that do es not re sult in the term ination of tha t eligibility, a

payment of benefits to the eligible recipient under this subsection that is based on the punishment so vacated,

set aside, or mitigated shall cease. The cessation of payments shall be effective as of the first day of the first

mon th following the mo nth in  which the  Sec retar y conc erne d not ifies th e rec ipient  of su ch be nefits  in writing

that payment of the benefits will cease. The recipient may not be required to repay the benefits received

before that effec tive date (ex cept to the extent necessary to recoup any amount that was erroneous when

paid).

(11) In this subsection, the term “dependent child”, with respect to a member or former member of the armed

forces refe rred  to in paragraph (2)(A), means an unmarried legitimate child, including an adopted child or a

stepchild of the mem ber or former m ember, who--

(A) is under 18 years of age;

(B) is incapable of self-support because of a mental or physical incapacity that existed before becoming 18

years of ag e and  is dependent on the member or former member for over one-half of the child's support; or

(C) if enro lled in a  full-tim e course of study in an institution of higher education recognized by the Secretary

of Defense for the purposes of this subparagraph, is under 23 years  of age and is dependent on the member

or form er me mbe r for over o ne-half o f the child's s upport.

(i) Certification date.

It is not necessary that the date of a certification of the authenticity or completeness of a copy of a court order

for child support received by the Secretary concerned for the purposes of this section be re cen t in relation to

the date o f receipt by the S ecre tary.

(j) Regulations.

The Secretaries concerned shall prescribe uniform regulations for the administration of this section.

(k) Relationship to other laws.

In any case involving an order providing for payment of child support (as defined in section 459(i)(2) of the

Social Se curity Act [42 U.S.C.S. § 659(i)(2)]) by a member who has never been married to the other parent

of the child, th e pro vision s of th is sec tion shall not apply, and the case shall be subject to the provisions of

section 4 59 of su ch Act [4 2 U.S.C .S. § 659].
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